VIRGINIA: 



30^ 



TN THE CIRCUIT COURT FOR THE CITY OF RICHMOND 




COMMONWEALTH OF VIRGINIA 



v. 



Case No. CR13F-1960 thru 1963 
Hearing Date: July 8, 2013 at 1 :00 p.m. 



TODD SCHNEIDER 



DEFENDANT'S REPLY TO OPPOSITION TO 
MOTION TO DISMISS INDICTMENTS 



The defendant, by counsel, in response the Commonwealth's Brief in Opposition, renews 
his Motion to Dismiss and replies as follows. 

The Commonwealth completely misses the point. One of the fundamental decisions that 
prosecutors make is "whether or not to prosecute an individual " See Lux v. Commonwealth , 24 
Va. App. 561, 568, 484 S.E.2d 145, 148 (1997). All parties agree that the Office of the Attorney 
General (OAG) had a conflict of interest when it made the decision to charge Todd Schneider 
and to obtain the indictments in this case. Accordingly, the indictments should be dismissed. It 
is just that simple. 

Instead, the Commonwealth ignores that a conflicted prosecutor made the decision to 
prosecute and took all of the steps necessary to obtain these four indictments. In its "Facts and 
Procedural History,' 1 the Commonwealth does not even acknowledge the role of the OAG in this 
process; it just says that the Multi-Jurisdictional Grand Jury returned four indictments. From 
reading the Commonwealth's Brief, the indictments apparently just happened without any action 
or charging decision by the OAG, who then got involved in the case for the purpose of 
prosecuting indictments for which it had no responsibility. If that fiction were true, the 
Commonwealth's argument might make sense that the conflict of the OAG in the prosecution of 



the case was cured by its recusal. But that fiction is not true - it is utter nonsense. The OAG 
made the decision to charge Mr. Schneider, and it made all of the numerous other decisions that 
caused these four indictments to be before the Court. Those other decisions included: the crimes 
to be alleged; the number of charges; the dates of the charges; the manner of charging; the grand 
jury it would use; the date of indictment; the witness to send to the grand jury; and the witnesses 
and evidence it would not send to the grand jury. 

When it made those decisions, the OAG was actively representing two clients with 
conflicting and adverse interests. The OAG was counsel to the Governor and the staff of the 
Governor's administration ("Executive Branch clients 1 '). See Commonwealth's Brief in Support 
of Motion to Recuse, filed April 26, 2013, paragraph 11. At the same time, the OAG was also 
the attorney for the Commonwealth in the OAG's investigation of suspected criminal activity at 
the Executive Mansion. On March 8, 2012, Todd Schneider gave the OAG information about a 
suspicious unreported payment of $15,000 by a businessman (Jonnie Williams) to the Governor, 
and additional information indicating that its Executive Branch clients had engaged in a pattern 
of felonious conduct. The OAG then had two conflicting responsibilities. First, as an attorney for 
the Commonwealth, it had a duty to investigate and consider prosecuting the criminal activities 
that its Executive Branch clients appeared to have committed. Second, as the attorney for those 
Executive Branch clients, it had a duty to counsel and represent them in order to protect them 
from a criminal investigation. Any prosecutor in this state would have withdrawn immediately 
from the representation of both clients and sought separate counsel for each.' 



1 In addition, the OAG has admitted that it had a conflict in this case because of the AG's 
financial and professional connections to a witness, Mary Shea Sutherland. Those conflicts were 
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Instead, the OAG did nothing. It refused to investigate the criminal conduct of its 
Executive Branch clients, and it ignored its statutory obligation under Va. Code §2.2-3 126(A) to 
investigate the Governor's failure to disclose gifts on his financial disclosure form and to 
designate an independent prosecutor to consider prosecution. No such designation was made 
until after the presidential election in November, 2012, and on the eve of the expiration of the 
statute of limitations. 

Ultimately, the OAG decided to charge Mr. Schneider. Because the OAG had a conflict 
of interest for the 13 months preceding that decision and at the very time that the OAG obtained 
the indictments in this case, those indictments should be dismissed- Todd Schneider was denied 
due process because the decision to prosecute him was not made by an impartial prosecutor. 

SCHNEIDER'S INFORMATION 

In its response to the Motion to Dismiss Indictments, the Commonwealth incorrectly 
asserts that the evidence Mr. Schneider provided of wrongdoing at the Mansion was unrelated io 
this case, and that the OAG appointed a special prosecutor to investigate that wrongdoing. 
(Commonwealth's Brief at p. 2) Neither of these assertions is true. 

In addition to exposing the corrupt pay-to-play relationship between the McDonnells and 
Jonnie Williams, Mr. Schneider described a pattern of using public assets - including his labor 
and that of other state employees - for the private, personal, and political purposes of the 
McDonnells. 2 Part of the March, 2012, debriefing focused on the hosting of private non-state 



known to the OAG as early as May, 2012. See Motion to Dismiss Indictments filed April 29, 
2013 (paragraphs 2-9). 

2 Current counsel for the Commonwealth was not present at the March 8, 2012, debriefing. Their 
mistaken impressions of the information provided may be a result of the fact that their only 



events at the Mansion. Schneider discussed documentation that showed that the Mansion and 
other state resources (in particular, but not exclusively, his own labor as a state employee) were 
being used for private, personal, and political events by the McDonnells and the McDonnell 
administration. Schneider also described the McDonnells' use of state employees to run personal 
errands for their adult children, and their use of state credit cards to buy personal items for the 
entire family. 

The use of public assets - including the labor of a state employee - for private or 
personal purposes was specifically criminalized by the Virginia General Assembly and signed 
into law by Virginia Governor Tim Kaine in 2008. The offense, Va. Code § 18.2-1 12. 1, is 
included in Article 4 of Chapter 5 of Title 18 .2, "Embezzlement and Fraudulent Conversions/" 
Where the value of the use of public assets exceeds $1,000 in any 12-month period, it is a Class 
4 felony carrying a prison sentence of 2-10 years, and a fine of up to $100,000. The use of state 
employees for political purposes is also specifically prohibited by state policy. 3 

This misuse of public assets by the McDonnells was one of the reasons Schneider was 
told to take the food that they now accuse him of embezzling. Schneider was told - as a state 
employee - to provide catering services for events held at the Mansion and to do personal 
shopping far beyond the scope of his employment as the cook for the family in residence at the 
Mansion. Although the McDonnells used Schneider as their personal shopper and private caterer, 

knowledge of the substance of the information comes from an incomplete summary of an 
investigator's recall of the debriefing. 

3 See Section "Miscellaneous Topics, Political Activity" in the Employee Handbook: available 
at: . \ : ' ; . :■: i -. and Appendix C in the 

Handbook for Agency Heads: available at: 
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state officials refused to issue checks to pay Schneider or his catering company for these extra 
services. As a work-around, Sarah Scarbrough, the Executive Director of the Mansion, told 
Schneider to pay his company in food and supplies ordered on Mansion accounts. 
Schneider explained this "trade-agreement" to the OAG. Because it directly implicated the 
Executive Branch clients of the OAG in serious criminal activity, the OAG had an immediate 
and obvious conflict of interest- 
In addition to Schneider's alerting the OAG to these possible violations of state law and 
policy for the misuse of public assets, the investigators obtained documentation on February 17, 
2012, that detailed the extent of the possible criminal activity. On that date, investigators 
received a chart from Scarbrough that listed some of the events held at the Mansion from 201 to 
February 8, 2012. (Attachment A) This listing includes numerous non-state events for which 
Todd Schneider was forced to provide chef and catering services, the majority of which were 
events hosted by the Governor's Political Action Committee (PAC), "Opportunity VA," for 
political purposes. These events included, but were not limited to, Republican Party of Virginia 
Leadership receptions; Movement Conservative Events; the Huff, Poole and Mahoney Holiday 
Party; the PAC Christmas party; Legislators Christmas Party; and PAC Appreciation events. For 
each of these non-state and political events, Todd Schneider was required by the McDonnells or 
the Governor's Administration to provide cooking and catering services for which he was not 
compensated by the PAC or the other private groups. He performed this private non-state work 
for the McDonnells on his state salary. When he asked how he or his catering company would 
be paid, he was told to "do it the usual way" or to "take it out in trade." The OAG learned from 
Schneider what was corroborated by the additional documentation obtained from the Mansion 
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executive director: that the McDonnells and the Governor's Administration engaged in a pattern 
of activity involving the possible misuse of thousands of dollars of public assets for private, 
personal, and political purposes, possibly constituting Class 4 felony violations of Virginia state 

law. 

Instead of investigating these possible violations of state law and policy by the 
McDonnells and the Governor's administration, the OAG - which has admitted a conflict of 
interest because of an attorney-client relationship with the Governor's administration - did 
nothing for one year, and then indicted the person who had reported the misconduct and whose 
labor as a state employee had been misused. 

Contrary to the Commonwealth's assertion, the OAG did not "appoin[t] the 
Commonwealth's Attorney for the City of Richmond to investigate Mr. Schneider's allegations 
against the Governor of Virginia." (Commonwealth's Brief at p. 2) In fact, the OAG designated 
Michael Herring only to "review certain Statements of Economic Interest filed by the Governor" 
and "to conduct an investigation into possible violations of financial disclosure provisions." 4 
(Statements of Michael Herring and Ken Cuccinelli contained in Nolan, Jim, City Prosecutor 
Investigating McDonnell's Disclosures, Richmond Times Dispatch, May 23, 2013 - cited by the 
Commonwealth in its Brief on p. 2)( Attachment B) Neither Herring nor any other prosecutor 



4 The appointment of Michael Herring to investigate possible financial disclosures violations - 
misdemeanor offenses - did not occur until 8 months after the debriefing of Todd Schneider and 
shortly before the 12-month statute of limitations on the misdemeanor offenses was due to lapse 
SeeVz. Code §2.2-3125. 

No reason has been provided for this intentional delay in the appointment and is 
additional evidence that the OAG acted intentionally to protect the interests of Governor 
McDonnell to the detriment of Schneider and the citizens of Virginia. 
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was appointed to investigate possible felony violations for the misuse of public assets by the 
McDonnells and the Governor's Administration 

DISMISSAL IS THE APPROPRIATE REMEDY 

After failing to consider the extent and scope of the conflicts of interest and misstating 
the facts of the information provided by Todd Schneider, the Commonwealth's argument 
concerning the appropriate remedy for the admitted conflict of interest is inadvertently 
misleading. The Commonwealth asserts that case law supports the position that recusal is the 
appropriate remedy by citing cases in which the court did not have the authority to dismiss the 
indictments (such as cases involving writs of prohibition, or habeas proceedings challenging 
custody) and ignoring the actual discussion of law and facts in the cases it cites. 

In Cantrell v. Commonwealth , 229 Va. 387, 329 S.E.2d 22 (1985) (Attachment C), the 
issue involved the conflict of a private prosecutor who assisted the public prosecutor in the case. 
As the court noted, private prosecutors "may not initiate a prosecution or appear before a grand 
jury .... and may take no part in a decision to engage in plea bargaining, or a decision to accept 
a plea of guilty to a lesser crime or enter a nolle prosequi" 229 Va. at 393, 329 S.E.2d at 26 
(internal citations omitted) The important distinction in Cantrell is that the prosecutor with the 
conflict (the private prosecutor) had no role in the initiation of the prosecution. That being the 
case, his conflict in Cantrell did not taint the indictment, and the Supreme Court focused its 
discussion on the role of the conflicted (private) prosecutor at trial. 229 Va. at 391, 329 S.E.2d at 
25. Therefore, dismissal of the indictment would not have been warranted in Cantrell . 

In Nicholas v. Sammons , 178 W.Va. 631, 363 S.E.2d 516 (1987)( Attachment D), a West 
Virginia case cited by the Commonwealth, the Court did not "[hold] that the correct remedy for a 
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conflict of interest on the part of a prosecutor - whether before trial or on appeal - is removal of 
the prosecutor from the case." (Commonwealth's Brief at p. 3) The case involved a writ of 
prohibition in which the defendant was seeking to disqualify the prosecutor. 5 The Court 
discussed the law holding that removal may be based on a conflict of interest, but it did not hold 
that removal is the only remedy and it did not address in any way whether dismissal of the 
indictment may be the appropriate remedy in a case. The Commonwealth's representation of the 
holding of this case is completely misleading. 6 

In Ganger v. Peyton , 379 F.2d 709 (4 th Cir. 1 967)( Attachment E), a federal appellate 
habeas proceeding challenging the state's custody of the petitioner, the Fourth Circuit affirmed 
the judgment of the district court granting the writ and vacating the criminal! sentence. The court 
did not address whether dismissal of the indictments was the appropriate remedy since the only 
issue before the court was the district court's decision to vacate the sentence (thereby releasing 
the petitioner from custody). Although it cites this case, the Commonwealth ignores the 
important discussion of the role of prosecutors and the due process requirement of impartiality. 
As the court summarized, due process is denied when the conflict of interest means the 
prosecutor "was not in a position to exercise fair-minded judgment with respect to ( 1 ) whether to 
decline to prosecute, (2) whether to reduce the charge . . ., or (3) whether to recommend a 

- The petitioner in Nicholas could not have requested the dismissal of the indictment upon a writ 
of prohibition. "The writ of prohibition, as its name imports, is one which commands the person 
to whom it is directed not to do something which, by the suggestion of the relator, the court is 
informed he is about to do. If the thing be already done, it is manifest the writ of prohibition 
cannot undo it, for that would require an affirmative act . . . ." United States v. Hoffman . 71 U.S. 
158 (1866). 

6 The actual holding of the case was that the petitioner failed to establish that the prosecutor's 
occasional filing of suits on behalf of the bank constituted the kind of close ties that would 
impact his impartiality and warranting disqualification. 
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suspended sentence or other clemency." 379 F.2d at 713. This case does not, as asserted by the 
Commonwealth, "show that dismissal is not an appropriate remedy for a prosecutor's conflict of 
interest 7 ' (Commonwealth's Brief at p. 5), but it clearly shows that the active conflicts of interests 
affecting the OAG from at least March, 2012, meant that Todd Schneider was denied due 
process. The OAG was not in position to exercise fair-minded judgment as to "whether to 
decline to prosecute." 

The only other case cited by the Commonwealth as supporting its argument that dismissal 
of the indictments is not an appropriate remedy for due process violations arising from conflicts 
of interest is Lux v. Commonwealth . 24 Va. App. 561, 484 S.E.2d 145 (1997)( Attachment F). 
The Commonwealth incorrectly characterizes this case as a "habeas corpus proceeding following 
the revocation of a defendant's suspended sentence" (Commonwealth's Brief at p. 4). The case 
was actually the direct criminal appeal of the revocation decision. Lux did not "mov[e] for a writ 
of habeas corpus on the sentence revocation" (Commonwealth's Brief at p. 4), but appealed the 
judgment in the revocation proceeding and argued on appeal that the trial court improperly 
denied his motion to disqualify the Commonwealth's Attorney "from prosecuting the motion to 
revoke appellant's suspended sentence" based on a conflict of interest. 24 Va. App. at 567, 571- 
572, 484 S.E.2d at 148, 150. The case did not involve a challenge to the prosecutor's 
impartiality before indictment, but in a post-sentencing proceeding. The Court of Appeal noted 
that the conflict of interest existed prior to the initiation of the revocation proceeding and 
reversed the order of the trial court revoking the suspended sentence. 24 Va. App. at 575-576, 
484 S.E.2d at 152. Any subsequent proceedings on remand logically would have to be initiated 
by an impartial prosecutor upon a new motion to revoke the suspended sentence to remedy the 
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due process violation. Although not involving an indictment, Lux actually supports dismissal of 
the indictment if the conflict existed prior to the initiation of proceedings. 

GRAND JURY PROCEEDINGS 

The Commonwealth has conceded that the OAG had a conflict of interest and that Todd 
Schneider has alleged that the OAG had improper motives in seeking indictments against him, 
but the Commonwealth claims that Schneider has not alleged that "the OAG committed any 
misconduct before the grand jury that handed down the indictments." This claim is misleading. 
The defendant has clearly, and repeatedly, asserted that the OAG had improper motives in 
seeking the indictments and was laboring under conflicts of interest when it made the decision to 
charge Todd Schneider with a crime. The decision to send a witness to the grand jury to get an 
indictment - rendered when the OAG had conflicts of interest and could not exercise fair-minded 
judgment - was the misconduct. The sole summary witness who appeared before the Multi- 
Jurisdictional Grand Jury did not walk into the grand jury room just because he wanted to - he 
was called as a witness before the grand jury because the OAG made the decision to charge and 
generated the bills of indictment to present to the grand jury. That the OAG directed the 
witness's presence before the grand jury was misconduct. 

Additionally, the Commonwealth's brief on this point is misleading because the 
defendant is not required to prove misconduct before the grand jury to establish a denial of due 
process rights from a conflicted prosecutor. Prosecutorial misconduct before the grand jury is a 
separate and distinct issue. 7 The issue in this case is not what evidence was presented to the 

7 For this reason, Section V of the Commonwealth's Brief contained in the sealed document 
captioned ''Commonwealth' s Sealed Annex to its Brief in Opposition to Defendant's Motion to 
Dismiss," which discusses the appearance of the witness before the murti-jurisdictional grand 
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grand jury. An impartial prosecutor would likely have presented completely different evidence. 
The primary issue is the wrong in deciding to charge the defendant - the decision to involve a 
grand jury at all. 

When an impartial prosecutor decides to involve a grand jury, the next question is what 
evidence or witnesses the impartial prosecutor will decide to present. Even before those 
decisions are made, an impartial prosecutor would have conducted an impartial investigation to 
obtain all of the facts necessary to make the correct decision. Each of these decisions, how and 
what to investigate, whether to ask a grand jury to charge, and what evidence to provide to the 
grand jury was made by the OAG while it had irreconcilable conflicts of interest. 

As the cases cited by the Commonwealth state, an accused has a constitutional right to an 
impartial prosecutor to exercise fair-minded judgment with respect to "whether to decline to 
prosecute" Ganger . 379 F.2d at713, and "[a] conflict of interest on the part of the prosecution in 
itself constitutes a denial of a defendant's due process rights ... 11 Cantrell , 229 Va. at 394, 329 
S.E.2d at 26-27. The defendant's challenge is not based on irregularities in the grand jury 
proceedings, but based on the constitutional denial of due process rights arising from conflicts of 
interest affecting the exercise of prosecutorial discretion. 



jury, is irrelevant. The defendant is entitled to an impartial prosecutor in addition to an impartial 
grand jury. The two issues are completely separate and having an impartial grand jury is not a 
"cure all" for the due process violations caused by a prosecutor laboring under conflicts of 
interest. Due process requires the involvement of a prosecutor with the ability "for the fair 
minded exercise of [his] discretion, including his options of whether to seek indictment, upon 
what charge, whether to plea bargain, and the possibility of a nol pros." Jones v. Richards , 776 
F.2d 1244, 1247 (4 th Cir. 1985) 
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The majority of the Commonwealth's argument in Sections II and III of the Brief is 
irrelevant. (Commonwealth's Brief at pp. 5-7) Only one case, dubbed "Pease IF by the 
Commonwealth, Pease v. Commonwealth , 39 Va. App. 342, 573 S.E.2d 272 (200 2)( Attachment 
G), involved a claim that the prosecutor had a conflict of interest. In that case, Pease moved to 
dismiss the indictment because the Commonwealth's Attorney who obtained the indictment had 
conflicts of interests. 39 Va. App. at 347, 573 S.E.2d at 274. However, the court found that the 
prosecutor was impartial, so it did not address the appropriate remedy. At no point did the Court 
of Appeals suggest that the defendant had to establish irregularities in the grand jury proceedings 
to proceed on a due process challenge based on the prosecutor's conflict of interest, or that 
recusal is the only remedy for such a challenge. Pease II simply does not support the 
Commonwealth's arguments. 

Like Pease, Todd Schneider has moved to dismiss the indictments obtained by a 
conflicted prosecutor. Unlike Pease, the Commonwealth has conceded that the OAG had a 
conflict of interest in Todd Schneider's case. For this reason, the entirety of Section 111 of the 
Commonwealth's Brief is also irrelevant. 



* This case does not involve a claim of "vindictiveness" and the Commonwealth's discussion of 
this line of case law is misleading. Todd Schneider has not alleged that the Commonwealth 
charged him with greater offenses because of his exercise of a clearly established right (such as 
appealing a conviction). Todd Schneider has not alleged that the OAG charged him to punish 
him for exercising a protected right, but to protect the OAG's personal, financial, political, and 
professional interests by shielding friends, political allies, and clients of the OAG from criminal 
investigation and scrutiny. The argument in Section III entirely misses the point. 

Section IV is utterly irrelevant as well. Todd Schneider never claimed to be shielded 
from prosecution under the Whistleblower Protection Act. The Motion to Dismiss Indictments 
referenced the Act for its definition of "whistleblower," "wrongdoing," and "abuse" to describe 
the nature and content of Todd Schneider's debriefing with the OAG in March, 2012. During 
that debriefing, Mr. Schneider provided information on the misuse of state assets and other 
wrongdoing by state employees and others at the Mansion. Pages 5-10 of the Commonwealth's 
Brief address issues that simply are not involved in this case and are irrelevant. 
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The OAG had conflicts of interest that existed for at least one year prior to its decision to 
seek a grand jury indictment- These conflicts, discussed supra and in the Motion to Dismiss 
Indictments filed April 29, 2013, were financial, personal, political, and professional. At a 
minimum, the attorney- client relationship of the OAG with the Governor and the Governor's 
Administration imposed a duty to protect those clients from criminal investigation and 
prosecution that conflicted with the OAG's duty to its other client, the Commonwealth, to 
impartially investigate information that those Executive Branch clients engaged in criminal 
activity, and to be impartial and ensure due process and justice for Todd Schneider. Instead of 
investigating the misuse of state assets that provided an impetus for the "trade agreement' 7 
established between Schneider and the Mansion, the OAG charged Schneider. 

In the same vein, current counsel for the Commonwealth declines to address the extent of 
the conflicts in order to perpetuate the prosecution of Todd Schneider for merely accepting 
payment for his labor and services through a "trade agreement" arrangement orchestrated by the 
Governor's Administration to cover up the misuse of state assets that advanced the political and 
personal goals of the McDonnells. 
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City prosecutor investigating McDonnell's 
disclosures 

BY JIM NOLAN Richmond Times-Dispatch | Posted: Thursday, May 23, 2013 12:00 am 

At the direction of Attorney General Ken Cueemelii. Richmond's top prosecutor has been 
investigating Gov. Bob McDonnell's statements of economic interest since November for possible 
violations of disclosure laws 

in early November. Cuecinclli sent a letter to Richmond C ommonwealth's Attorney Michael N 
Herring, appointing him to review McDonnell's statements By law. elected officials are required 
to account for all gifts receiv ed in excess of $50. 

"I did what 1 have consistently tried to do as attorney general, which is to uphold the law 
impartially." Cuecinclli said in a statement Wedncsdax 

Cuccinelli said he "made a referral" to Herring "to conduct an investigation into possible- 
violations of financial disclosure provisions, as information came to my attention that triggered 
my requirement to look into the matter " 

He added "My referral to Mr. Herring was not a conclusion that anv violation occurred Under 
the law. that conclusion will be made by Mr Herring alone 

News of the investigation into McDonnells statements of economic interest follows weeks of 
disclosures surrounding the governor and first lady Maureen McDonnell's relationship with 
Jonnie Williams Sr.. the CTO of Hennco-based dietary supplement maker Star Scientific 

It also underscores the difficult nature of the relationship between two of Virginia's top elected 
officials 

Cuccinelli. a Republican, is running for governor. McDonnell, the titular head of the state 
Republican Party who has been mentioned as a possible presidential candidate in 2016. is 
supporting the altornes general and helping to raise nionev for him 

In response to a Freedom of information Act request for correspondence between the attorney 
general s office and Richmond Commonwealth's Attorney Office, which the Richmond Times- 
Dispatch filed last week. Herring says 

"In that letter, the attorney general designated me. pursuant to Virginia Code Section 2.2-31 26(A) 
(2). to review certain Statements of Economic Interest filed bv the governor " 

http /•'www.timesdispatch eonvnewsstaie-regional go\ ernment-politics -citv-prosecutor-in o 2d20 1 3 
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That section of the Virginia Code outlines the responsibility of the attorney general as the sole 
official charged with the initial enforcement function with regard to disclosures required b> 
certain state officers and employees 

It states "If he determines thai there is a reasonable basis to conclude that any officer or employee 
serving at the state level of government has knowingly violated anv provision of this chapter, he 
shall designate an attorney for the commonwealth who shall have complete and independent 
discretion in the prosecution of such officer or employee 

In his response to The Times-Dispatch FOIA request. Herring says he will not provide the letter 
Cuccinclli sent requesting the investigation "because I believe it constitutes 'criminal investigative 
file* material " 

Herring adds "For future reference. 1 w ill not disclose the content, substance or results of my 
review until it is complete, and only then through due process and in accordance with the law " 

Tucker Martin, a spokesman for McDonnell, said. "We are aware of the review and look forward 
to working with them as this process moves forward " 

McDonnell's lawyer, former Attorney General Anthony F Troy, had no immediate comment 

Last month. Cuccmelli asked Herring to investigate his own statements of economic interest after 
the attorney general admitted he had omitted some gifts from his financial disclosure forms for the 
previous four vears. including roughly SxOOO in gifi> from Williams that included a catered 
Thanksgiv ing dinner and vacation stay at Williams' Smith Mountain lake home 

Cuccmelli said April 26 that he had amended his forms to reflect the additional gifts, which raised 
the total he had received from Williams and Star Scientific since 2009 to more than SI 8.000 

A spokesman for the Democratic Party of Virginia said Wednesday that Hen trig's investigation of 
McDonnell calls attention to CuccmellTs own lapses on financial disclosure 

~Tt is inexcusable for Cuccmelli to use the fact that it was his responsibility to investigate his own 
financial disclosure statements to avoid an investigation for sin months after he began the 
investigation into the governor's statements." Brum Oov said 

Brian Gottstein, a spokesman for the attorn ev general's office, said Cuccmelli had nothing to 
report to Herring until Cuccmelli reviewed his own records in April 

Herring's probe of McDonnell also unfolds against the backdrop of a pending felom 
embezzlement case against Todd Schneider, chef at the l:\ecum e Mansion from 20 1 to 20 1 2 



hrtp /www .timcsdispatch com/news/statc-rcgional-'govemment-politic&'citv-prosecutor-in.. 6/26/2013 
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In early 2012, Schneider told I- 31. Virginia Slate Police and the attorney general's office that he 
had evidence of "wrongdoing" and 'abuse" by the McDonnells in their use of state resources He 
also provided information about their relationship w tth Williams 

Williams and his company have donated more than SI 00.000 to McDonnell and his political 
action committee. Opportunity V irginia, in cash contributions and airfare on Williams" private jet 
He lias also showered the first family with thousands of dollars worth of gifts - including use of 
a Smith Mountain Lake vacation home and a SI 5.000 check to cover the catering at the June 201 I 
Executive Mansion wedding of McDonnell's daughter. Caihn 

The governor has refused to say whether he or his family has receded any gilts from Williams or 
others that he has not included in his disclosure statements 

There is no criminal penalty for accidentally failing to disclose a gift, knowingly failing to 
disclose a gift is considered a misdemeanor 

Authorities are also probing whether McDonnell provided Williams or Star any special 
consideration in his role as governor in exchange for the gifts Williams provided to the first 
family 

McDonnell has said Williams and his wife are personal friends, but the go\emor has steadfastly 
denied that he or his administration gave Star Scientific and Williams any special treatment 

In his own letter to Herring requesting an investigation of his filings. Cuccinelh said "I have 
discovered some shortcomings in my own disclosures 

"None of my initial filings were know ingly wrong, rather. 1 did not give adequate attention to 
some of the details in the statements I filed on those occasions " 

Cuccinelh amended his disclosure forms and divested his holding of Star Scientific stock, which 
he had also failed to initially disclose, claiming that he did not realize his holdings m the eompanv 
exceeded the SI 0.000 threshold for reporting of investments required bv law 

Herring's investigation of Cueemelh's own economic interest forms continues The attorney 
general s involvement with Williams has already forced him to lecuse his office from handling a 
lawsuit filed by Star Scientific against the stale o\cr a long-disputed $700,000 tax assessment in 
Mecklenburg County 

Citing conflicts with potential witnesses in the case that it technically represents as slate 
employees, Cuccinellfs office was also allowed by Richmond Circuit Court Judge Margaret P 
Spencer to withdraw from its prosecution of Schneider, who goes on trial Oct 1 5. three weeks 
before Election Dav 
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Schneider's attorneys have argued that Cuecinelli's relationship with Williams and McDonnell 
during the time when Schneider was providing information to authorities regarding mansion 
operations and the governor constitute grounds for dismissal of the charges Arguments on that 
motion will be heard July 8 

jnolanf5)timesdispatch com 

(804 ) 649-6061 
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William JefTery Cantrell v. Commonwealth of Virginia 
Record No. JM0269 
Supreme Court of Virginia 

229 Va. 387; 329 S.E.2d 22; 1985 Va. LEXIS 217 
April 26, 1985, Decided 



PRIOR HISTORY: Appeal from a judg- 

ment of the Circuit Court of Wise County. Hon. M. M. 
Long, Jr., judge presiding. 
DISPOSITION: Reversed and remanded. 
HEADNOTES 

Criminal Procedure — Privately Retained Prose- 
cutor — General Principles — Conflict of Interest — 
Due Process — Evidence — Expert Medical Testimony 
— Hypothetical Question Requirement — Jury In- 
structions — Circumstantial Evidence — Motive for 
Crime 

Defendant's wife was killed by two shotgun blasts in 
December. 1981. The wife's parents retained a lawyer 
to "help to get [defendant] convicted." The private law- 
yer took the leading role at trial, with witnesses, motions, 
objections, and closing argument. The private lawyer 
also represented the victim's parents in a civil action 
seeking to have custody of defendant's child transferred 
to them as grandparents. 

At trial the court excluded medical testimony of- 
fered by defendant to the effect that in a small fraction of 
instances, a serious head injury as claimed bv defendant 
is not accompanied by a visible external indication of 
trauma. A defense objection was also lodged to the jury 
instruction with respect to proof of motive in a case sup- 
ported principally by circumstantial |***2| evidence. 

1. Private retained prosecutors are an historic prac- 
tice, approved in many earlier Virginia cases. 

2. Abolition of privately retained prosecutors is a 
matter for legislative judgment. 

3. The right of the crime victim or family to retain 
a private prosecutor is subject to discretion of the trial 

court. 

4. Privately retained prosecuting attorneys are 
bound by the same standards applicable to public prose- 
cutors. 

5. Privately retained prosecuting attorneys mav not 
initiate prosecutions or appear before a grand jury. 

6. Privately retained prosecuting attorneys may 
appear at trial with permission of the court and consent 
of public prosecutor, and may deliver a closing argument 
only with court permission. 

7. Privately retained prosecuting attorneys may not 
participate in a plea bargain. 



8. Privately retained prosecuting attorneys may not 
assume control of the case, which rests continuously with 
the public prosecutor. 

9. A lawyer representing the crime victim or family 
in a civil action arising out of the occurrence giving rise 
to the prosecution necessarily has a conflict of interest, 
and like a part-time public prosecutor, may not represent 
[***3] both the victim or family and the public in a 
prosecution. 

10. The inherent conflict of interest in representing 
a crime \ictim or family in a civil action and prosecuting 
the criminal proceeding denies a defendant rights of due 
process under Art. I, §' 11 of the Constitution of Virginia. 
and cannot be held harmless error. 

11. The trial court committed error in excluding 
defense medical expert testimony that a blow to the head 
sufficient to cause someone to fall down and pass out 
need not leave external evidence of trauma, because the 
hypothetical format need not be used where the expert 
testifies to facts in his own knowledge. ( 'ode >V 
8.01-101.1 (\9%2),qpplied. 

12. The weight of medical expert evidence dis- 
cussing probabilities is for the jury to determine, where 
evidence was not speculative and was not couched in 
terms of mere possibilities. 

13. In circumstantial evidence cases, those items 
proven with respect to time, place, motive, means and 
conduct must concur in pointing to the defendant as per- 
petrator. 

14. Proof specifically directed to individual ele- 
ments such as motive need not be presented, and an in- 
struction in a circumstantial case which [***4| advised 
the jury that "the Commonwealth does not have to prove 
a motive for the killing. The presence or absence of a 
motive may be considered in arriving at your verdict." 
was correct. 

SYLLABUS 

Conviction for shotgun murder of 
wife reversed where the victim's parents 
retained an attorney to assist prosecutor 
and also retained him to pursue a civil 
action to have custody of defendant's onlv 
child assigned to them, creating a conflict 
oj interest; medical expert opinion and 
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circumstantial evidence principles also 
discussed. 

COUNSEL: John C. Isiwe (S. Strother Smith, III; Lowe 
& Jacobs, Ltd, on brief), tor appellee. 
John H. StcLees, Assistant Attorney General (Gerald L. 
Baliles, Attorney General, on brief), for appellee. 
JUDGES: Russell, J., delivered the opinion of the Court. 
Stephenson, J., concurring in part and dissenting in part. 
OPINION BY: RUSSELL 
OPINION 

|*3 8 9] [**23] After an earlier trial had ended in 
a hung jury, William Jefferv Cantrell was convicted of 
the first-degree murder of his wife, Judy, and of the use 
of a firearm in the commission of (he murder, The sec- 
ond jurv fixed punishment at life imprisonment for mur- 
der, plus one year on the firearm charge. [***5| We 
granted him an appeal limited to three issues: whether his 
due process rights were infringed when private counsel, 
employed bv the victim's family, played the dominant 
role m the prosecution; whether the court erred in ex- 
cluding expert medical opinion testimony proffered in 
support of the defense theory of the ease; and whether 
the court erred in instructing the jury with respect to the 
necessity for proof of malice. 

The evidence was entirely circumstantial. Judy 
Cantrell was killed by two shotgun blasts as she was 
climbing the steps toward the side door of the Cantrell 
home, about 9:00 p.m. on December 8, 1981. while re- 
turning alone from a karate class. Her husband, the de- 
fendant, was at home, but [**24| the couple's only 
child was visiting the defendant's parents, who lived next 
door. The shotgun belonged to the defendant and was 
kept in the home. 

Within a few minutes after the shotgun blasts were 
heard, the defendant called his parents' home for help. 
The rescue squad arrived soon thereafter and found Judy 
dead at the foot of the steps, outside the home, and the 
defendant King unconscious. He was taken to the Nor- 
ton Community Hospital where he recovered conscious- 
ness [***6| but was hysterical, incoherent, and hyper- 
ventilating. His blood pressure was elevated and his 
lace Hushed. He had superficial facial scratches and an 
inconspicuous bruise on the forehead. There were no 
marks on the back of the head and no signs of serious 
head injury. 

The defendant gave a statement to the police in 
which he said that he had entered his home about 6:40 
p.m., thinking that nobodv was present. He said that as 
he entered the kitchen, he was "struck over the head bv a 
hard object with much force," and was seized by three 
persons whom he could not identify. He said that he 
"passed out." and when he "came to," his hands and legs 



were tied, he was face down on the linoleum floor of the 
kitchen, and a large man was sitting on his back. He 
said that he was hit on the head several times with a hard 
object, that the assailants would frequently "bang fhis] 
head on the floor." that a water glass was broken on the 
back of his head, and that he was kicked in the stomach. 
He testified that he heard sounds indicating that the 
f*390| house was being ransacked and then heard his 
wife's car pull into the carport. He called out to warn 
her. but was again hit over the right [***7] ear and on 
the back of the head with a hard object, after which he 
heard two shotgun blasts. He said he then heard the per- 
petrators gathering up the goods they had stolen from the 
house and running out the back door. He eventually 
freed himself from his bonds, found his wife dead of 
shotgun wounds at the foot of the steps leading to the 
side door, called his parents for help, and "after going 
into shock, woke up at Norton Community Hospital." 

The police found the Cantrell home in disarray, but 
many items of value, including Judy's rings, a camera, 
and several firearms, were undisturbed. 'Hie defendant 
gave the police a list of items missing from the home. 
These items were found in a field on the Cantrell prop- 
erty. Although rain and snow fell that night, a tracking 
dog was brought to the scene about three hours after the 
murder. The dog found a scent leading from the back of 
the house to a boundary fence around the field in which 
the missing items were recovered, but found no trail 
leading away from the property. Instead, the dog re- 
turned to the house. A palm print found inside the 
house belonged neither to the defendant nor to Judy, but 
no other fingerprints were recovered [***8| at the sce- 
ne, on the shotgun, or on the items found in the field. A 
soil sample taken from a bathroom window sill matched 
soil behind the house, but was different from samples 
taken from defendant's shoes. A broken drinking glass 
was found on the kitchen floor. 

Four months after the murder, a Wise County deputy 
sheriff received an anonymous telephone call m which a 
man with a voice which sounded "similar" to the de- 
fendant's suggested that a search of a planter box outside 
a hardware store in the town of Pound would reveal evi- 
dence which would convict another man of the crime. 
Under newly disturbed soil in the planter box, the deputy 
found a pistol and underwear from the Cantrell home and 
two old photographs of Judy. A witness testified that he 
had seen the defendant in Pound, near the flower box, 
three days before the anonymous call was received. 

The Commonwealth introduced e\idence that the 
defendant, at the time of the murder, had been conduct- 
ing an adulterous relationship for a year with a married 
woman. Both parties to the relationship professed con- 
tinuing devotion to their respective spouses and a strong 
desire to preserve their marriages 
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[*391j Carl McAfee. |***9] a lawyer in private 
practice in Wise County, was employed by the parents 
[**25J of Judy Cantrell to "help to get Jeff Cantrell 
convicted." Judy's father testified that he incurred fees 
due to Mr. McAfee amounting to $ 10,000.00 for these 
services. Mr. McAfee testified that he had not been 
formally appointed as a special prosecutor or as an assis- 
lant Commonwealth's Attorney, was not being paid by 
the Commonwealth, and had not taken any oath of office. 
He frankly informed the jury on voir dire that he was 
"employed by [Judy's parents]" to "assist the Common- 
wealth." In closing argument he staled, "I am speaking 
to you in behalf of the Commonwealth as a Special 
Prosecutor for the family of Judy Cantrell. ..." Although 
the Commonwealth's Attorney was present throughout 
the trial and took an active role, Mr. McAfee was clearly 
lead counsel. He examined most of the witnesses, made 
and responded to most of the motions and objections, 
and made the closing argument to the jury. 

Judy Cantrell's father had also retained Mr. McAfee 
in a civil case to seek a change of custody of the 
Cantrells' only child from the defendant to Judy's par- 
ents. The defendant argues that this employment 
|***I0] gave Mr. McAfee a conflict of interest which 
rendered his participation in the criminal prosecution 
improper to a degree which denied the defendant due 
process of law. The defendant points out that Mr. 
McAfee's task in obtaining the child's custody for his 
clients, the child's grandparents, would be greatly facili- 
iated if the defendant were convicted of murder. Further, 
the defendant argues that a murder conviction would har 
his right to inherit from his deceased wife and would set 
the stage for a wrongful death action against him, all to 
the benefit of Mr. McAfee and his civil clients. Thus, 
he contends, the private prosecutor had an incentive, 
which the Commonwealth's Attorney lacked, to secure 
his conviction for reasons other than the impartial ad- 
ministration of justice. The defendant argues: "[t]he fact 
that there should need to be argument to the jurv that the 
prosecution was biased because it was bought with pri- 
vate money for private vengeance creates entirely the 
wrong atmosphere for a criminal trial." I le points out that 
the role of privately employed prosecutors developed 
during a time when Commonwealth's Attorneys were not 
required to be members of the bar. 7Tie defendant 
[***11| argues that, since the adoption of statutory 
amendments requiring bar membership for Common- 
wealth's Attorneys, Code §§ 15.1-40.1 [*392] and 
24. 1-86, all justification for private prosecutors has been 
eliminated. 

[ 1 ] The right of a citizen to hire a private prosecutor 
is rooted in the early common law of England Criminal 
prosecutions, like civil actions, were conducted within 
the framework of a pure adversary system. The Crown 



did not provide a public prosecutor in routine felony 
cases; rather, the victim or his family retained private 
counsel to prosecute and the defendant retained counsel 
to defend. State v. Atkins. 261 S.E.2d 55, 57 (W.Va. 
1979), cert, denied, 445 U.S. 904 (1980). See generally 
Note, Private Prosecution — The Entrenched Anomaly. 
50 N.C.L. Rev. 1171 (1972). We have approved the 
practice, expressly or by implication, in many of our 
earlier cases. KfcCue'sCase, 103 Va. 870, 1004, 49 SE. 
623, 630 (19051 Jackson's Case, 96 Va. 107, 112, 30 
S.E. 452, 453 (1898): Sawyers v. Commonwealth, 88 Va. 
356, 357, 13 S.E. 708, 708 (1891): Hopper, Stiers and 
Lemmon's Case, 47 Va. (6 Graft.) 684, 685 (1849). Only 
one conviction |***12| has been reversed because of 
the participation of a private prosecutor, Compton v. 
Commonwealth, 163 Va 999, 1004-06, 175 S.E. 879. 
882 (1934), but the reversal was ordered not because the 
private prosecutor appeared, but rather because he was in 
fact employed by the clerk and the sheriff, whose duly 
was to serve the court impartially. 

[2] The policy arguments advanced bv the defendant 
for a total prohibition of privately employed prosecutors 
may have a sound basis in considerations of public poli- 
cy, but we think it advisable to leave to the General As- 
sembly such a basic change in the long -established 
common law of Virginia. [**26| Nevertheless, with- 
out disturbing the common-law rule which generally 
permits the appearance of private counsel to assist the 
prosecution, we conclude that Mr. McAfee's role, in the 
circumstances of this case, infringed the defendant's right 
to a fair and impartial trial. 

[3~4| The common-law right of a crime victim, or of 
his family, to assist the prosecution with privately cm- 
ployed counsel is not absolute, but lies within the discre- 
tion and continuing control of the tnal court. State v. 
Atkins, 261 S.E. 2d at 58-59. A private [***13] prose- 
cutor is subject to the same high standard of conduct in 
the trial of the case as is a public prosecutor. State ex. rel. 
Moron v. Ziegler, 244 S.E. 2d 550 (WA 'a. 1978). It fol- 
lows, in our view, that he is absolutely prohibited from 
taking any position, making any argument, offering any 
evidence, or advocating any cause which would be for- 
bidden to a public prosecutor. 

f*393| |5-8j His role is more limited than that of 
the public prosecutor By the weight of authority, he may 
not initiate a prosecution or appear before the grand jury, 
Sichols v. State, 17 Ga App. 593, 87 S.E. 817 (19/6): 
Flege v. State, 93 Neb. 610, 142 AAV. 276 (1913): he 
may appear only by leave of the trial courL State v. Da- 
vis', 203 A'.C. /}, 26, 164 S.E. 737, 744 (1932): he may 
participate only with the express consent of the public 
prosecutor, State v. Bartlett, 105 Me. 212, 74 A. 18 
(1909): he may make a closing jury argument only in the 
court's discretion, Sawyers v. Commonwealth, 88 Va. at 
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357. 13 S.E at 708; and he may take no part in a deci- 
sion to engage in plea bargaining, deciding the terms of a 
plea bargain, or a decision to accept a plea of |***14| 
guiltv to a lesser crime or to enter a nolle prosequi, see 
Ganger v. Peyton, 379 F.2d 709, 712-13 (4th Ctr. 1967). 
Although there is no arbitrary limitation as to the propor- 
tion of work which may be done by a private prosecutor, 
State v. Atkins, 261 S.E.2d at 59, the public pfosecutor 
must remain in continuous control of the case. State v. 
Moose, 310 N.C. 482, 489, 313 S.E2d 507, 512-13 
(1984). 

We said in Macon v. Commonwealth, 187 Va. 363, 
373, 46 S.E.2d 396, 401 (1948)., that it is as much the 
dutv of a Commonwealth's Attorney to protect his fellow 
citizens from unjustified prosecutions as it is to prosecute 
the guilty. His duty is "to seek justice, not merely to 
convict." Virginia Code of Professional Responsibility 
EC 8-10. Vol. 11, Code of Virginia at 258 (1984 added 
volume). 

[9] A lawyer who represents the victim of a crime, 
or the victim's family, in a civil case arising out of the 
occurrence which gives rise to a criminal prosecution, for 
which he is hired as a special prosecutor, necessarily 
incurs a conflict of interest. He cannot serve two masters. 
His dutv to administer the criminal law impartially, in 
the interest of justice, is [***15| essentially a judicial 
one. Griffin v. U.S., 295 F. 437, 439-40 (3d dr. 1924). 
He also has undertaken a dutv to represent the interests 
of his civil client with undivided fidelity and zeal. The 
likelihood of conflict between these two duties rises to 
the level of an overwhelming probability. 

Examined from another viewpoint, the private pros- 
ecutor is prohibited, as slated above, from advocating 
anv cause which would be forbidden to the public pros- 
ecutor. Even in jurisdictions in which the Common- 
wealth's Attorney is permitted to engage in the part-time 
practice of law he may not undertake the civil represen- 
tation f * 3 94 1 of a victim, or the family of a victim, of 
a crime whose perpetrator he must prosecute. See DR 
8-101A(2\ Vol. 11, Code of Virginia, at 256 (1984 add- 
ed volume); see also Legal Ethics Opinions 236, 268, 
285, 303. and 351, Va. State Bar Prof. Handbook (1984 
ed.); see also Ganger v. Peyton, 379 F.2d at 712. 

[10] We agree with the Ganger court that the posi- 
tion of a private prosecutor having a civil interest in the 
case so infects the prosecution with the possibility that 
private vengeance has been substituted for impartial ap- 
plication [***16] of the criminal law, that prejudice to 
the defendant need not be shown. A conflict of interest 
on the part [**27] of the prosecution in itself consti- 
tutes a denial of a defendant's due process rights under 
art. 1. § 11 of the Constitution of Virginia, and cannot be 
held harmless error. See (ranger, 379 F.2d at 714. 



Although the foregoing holding requires reversal, 
we shall briefly discuss the defendant's two remaining 
assignments of error because the case may, if the Com- 
monwealth be so advised, go to trial for a third time. 

The defendant, as noted above, gave a statement to a 
deputy sheriff that he had been struck on the head with a 
hard object, and had "passed out;" that he had received 
numerous other blows to the head and that a water glass 
had been broken by a blow to the back of his head. In 
opening statement at trial, the prosecution, after describ- 
ing the defendant's statement, indicated that it would 
show the improbability of the defendant's version bv 
producing evidence that when admitted to the hospital on 
the night of the murder, the defendant had only a "slight 
bruise on the front of his head, a little reddish place, and 
that will be all the testimony about (*** 17j his physical 
condition with regard to the alleged beatings and hang- 
ings and knocking out blow he received to the head." 

In order to counter this attack and to corroborate his 
version, the defendant called as an expert witness l)r. 
Clelland Blake, a forensic pathologist from Tennessee, 
who testified that he had examined many head injuries. 
Defense counsel, referring to defendant's statement to the 
sheriff, asked: "Let me refer to the statement where it 
said he was hit in the head, and ask you if a person were 
hit in the head hard enough to knock him down and to 
cause him to become unconscious, would that necessari- 
ly cause any lumps on the head'?" The Commonwealth 
objected to the question "unless he saw the defendant 
and unless he has had an opportunity |*395J to exam- 
ine him." The court sustained the objection. 'lTiereafter. 
defense counsel made three further efforts to rephrase the 
question, but each was held objectionable. In the jurv's 
absence, the defense proffered Dr. Blake's opinion that 
while there is, more often than not, "some evidence of an 
external trauma," a smaller percentage, "perhaps ten to 
fifteen or twenty percent of the blows to the head don't 
show external injury." [***18] He stated that some 
blows showing no external injury can be fatal. He ex- 
plained, "many times we sec cases with no external evi- 
dence in a particular location, but upon opening the head 
|during autopsy |, wc find unexpected hemorrhage and 
injury." 

The defendant assigns error to the exclusion of this 
evidence, and argues that it was not harmless error be- 
cause, in closing argument, the prosecution stated to the 
jurv: 

And it doesn't take any Dr. Blake . . . 
to tell reasonable men and women that if 
you hit somebody that hard . . . hard 
enough in the back of the head, you are 
going to leave something. You are going 
to leave a knot, you are going to take a 
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gash out, you are going to leave some- 
thing on the baek of lhal man's head . . . 
when you hit somebody hard enough to 
knock them down on the floor, vou are 
going to do a little bit of damage. 

The Attorney General responds that the questions to I>. 
Blake were not propounded in correct hypothetical tbrm, 
and that the answers dealt onlv with possibilities, rather 
than reasonable probabilities. Thus, he argues, the ques- 
tions failed to meet the test of LeVasseur v. Common- 
wealth, 225 Va. 564, 587-88, 304 S.E2d 644, [*++I9| 
656-57 (1983), and Spntill v. Commonwealth, 221 Va. 
475, 479, 271 S.E.2d 419, 421 (1980), and the answers 
were not probative of defendant's theory of the case. 

|11-12| In our view, it was error to exclude the 
proffered testimony. Hypothetical questions are unnec- 
essary where an expert testifies from his own knowledge 
of the facts disclosed in his testimony, Walrod v. Mat- 
thews, 210 Va. 382, 388, 171 S.E.2d 180, 185 (1969), or, 
since 1982, where he renders an opinion "from facts, 
circumstances or data made known to or perceived by 
such witness at or before the hearing or trial." Code § 
8.01-401.1 (1982 1**281 Acts, c. 392). The testimo- 
ny was relevant because it tended to establish the proba- 
bility or improbability of a fact in issue. Va |*396] 
Real Estate Comm. v.' Bias, 226 Va. 264, 270, 308 S.E.2d 
123, 126 (1983). Its weight was for the jury to determine. 
Id. It was not speculative, and did not, in itself, deal with 
possibilities rather than probabilities. Rather, i( was of- 
fered to furnish the jury with empirical data available in 
the discipline of pathology, and thus to unable the jury to 
determine the degree of probability for itself- [***20| 
It did not, as the Commonwealth argued to the jury, im- 
part matters of common knowledge. The jury was free 
to disregard it or to give it little weight, but was entitled 
to hear it. See C. Friend, The Law of Evidence in Vir- 
ginia § 216 (2d ed. 1983). 

(Her the defendant's objection, the court instructed 
the jury - : "To prove the charge of murder the Common- 
wealth does not have to prove a motive for the killing. 
The presence or absence of a motive may be considered 
in arriving at vour verdict." The defendant concedes that 
such an instruction is proper in cases where direct evi- 
dence, or the defendant's admissions, furnish proof that 
he was the criminal agent, or even where the evidence, 
although circumstantial, entirely excludes the possibility 
of any other criminal agent. The defendant argues, 
however, that proof of motive is required in cases, such 
as his. where the prosecution seeks to prove the identity 
of the criminal agent by purely circumstantial evidence, 
which does not completely exclude the possibility that 
another person was the perpetrator. 



In support of this proposition, the defendant relies 
on a line of our decisions dealing with circumstantial 
evidence, going back [***21] to Dean's Case, 73 Va. 
(32 Gratt.) 912 (1879), where we said: "Here, then, we 
have a case of circumstantial evidence, where time, 
place, motive, means and conduct concur in pointing out 
the accused as the perpetrator of the crime. When these 
concur . . . the evidence is powerfully strengthened bv 
the total absence of any trace or vestige of any other 
agent." Id. at 926 (emphasis in original) (citation omit- 
ted). In Abdell v. Commonwealth, 173 Va. 458, 470, 2 
S.E.2d293, 298 (1939), we followed Dean, but stated the 
proposition more generally: "The burden is upon the 
Commonwealth, where circumstantial evidence is relied 
upon to support a conviction, to show that 'time, place, 
motive, means and conduct concur in pointing out the 
accused as the perpetrator of the crime.'" Similar lan- 
guage has been employed in many circumstantial evi- 
dence cases. As recently as Bishop v. Commonwealth, 
227 Va. 164, 313S.E.2d390 (1984), we said: 

|*397] We are guided bv familiar 
principles. Where the evidence is entire- 
ly circumstantial, all necessary circum- 
stances proved must be consistent with 
guilt and inconsistent with innocence and 
must exclude every reasonable [***22] 
hypothesis of innocence. The chain of 
necessary circumstances must be unbro- 
ken. The circumstances of motive, lime, 
place, means, and conduct must all concur 
to form an unbroken chain which links the 
defendant to the crime bevond a reasona- 
ble doubt Stover v. Commonwealth. 222 
l a. 618, 623, 283 S.E.2d 194, 196 (1981); 
Inge v. Commonwealth, 217 Va. 360. 228 
S.E.2d 563 (1976). 

hi at 169, 313S.E.2dat393. 

The defendant misapplies these principles by con- 
fusing the species of circumstances which may or may 
not be available for proof in any given case, with the 
elements of the crime, which must each be proved in 
every case if a conviction is to be had. Intent, for in- 
stance, is a requisite element in many crimes, but motive 
is not. Motive is merely a circumstance tending to 
prove the guilt of the alleged perpetrator, as its absence 
mav tend to show his innocence It is relev ant and proba- 
tive on the issue of identity of the criminal agent, but it is 
not an element of anv crime. "Motive and intent are not 
synonymous. Motiv e is the inducing cause, while intent 
is the mental slate with which the criminal act is com- 
mitted .... The prosecution is never f***23] required 
to prove motive, although it may do so." C. Torcia, 
Wharton's Criminal Hvidence § 170 (13th cd. 1972); P. 
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Ilerrick. Underbill's Cnminal Evidence §§ 54 and 
[**29J 644 (5th ed. 1957). Motive has never been a 
requisite element of the crime of murder in Virginia, Van 
Dyke v. Commonwealth, 196 Va. 1039, 10-16, 86 S.E.2d 
848, 852 (1955); Thomas v. Commonwealth, 186 Va. 
814, 819, 44 SE.2d 365, 368 (1947); Ferrell v. Com- 
monwealth. 177 Va 861, 873-74, 14 S.E.2d 293, 298 
(1941): Simon v. Commonwealth, 85 Va. 128, 135, 7 S.E. 
323. 326-27 (1888), or in any other jurisdiction of which 
we are aware, C. Torcia, Wharton's Criminal Law § 137 
(14th ed. 1979). 

Our circumstantial evidence decisions do not require 
that each of the five circumstances of time, place, mo- 
tive, means, and conduct must individually be proved 
bevond a reasonable doubt. In Epperlv v. Common- 
wealth. 224 Va 214, 294 SE.2d 882 (1982), we ob- 
served that circumstantial evidence comes in infinite 
varietv. [*398] and that it is unnecessary to create 
artificial rules as to the species of circumstantial evi- 
dence which a jury may consider. Id. at 228, 294 S.E. 2d 
at 890. 1***24] 

[13\ What our circumstantial evidence eases do 
stand for is the proposition that those circumstances 
which are proved must each be consistent with guilt and 
inconsistent with innocence, and that they must also be 
consistent with each other, that is to say, they must con- 
cur in pointing to the defendant as the perpetrator beyond 
a reasonable doubt. 

[ I4J The defendant, reiving on the above-quoted 
language which we used in Bishop, Stover, and Inge, 
emphasizes the phrases "all necessary circumstances" 
and "the chain of necessary circumstances must be un- 
broken," to argue that each of the live circumstances 
mentioned is essential. That reading joins the two 
phrases out of context. The first phrase, in its entirety, 
was: "all necessary circumstances proved must be con- 
sistent with guilt and inconsistent with innocence and 
exclude every reasonable hypothesis of innocence" (em- 
phasis added). Thus it is apparent that not all of the 
listed circumstances must be proved in everv case. 

The distinction is best shown by the earliest case in 
which the general principle was stated. In Sutton, 85 
Va at 135, 7 S.E. at 326-27, the court instructed the jury: 
"|I|n all [ * * * 25 1 cases where the proof is circumstantial 
evidence, the time, place, means, opportunity, motive 
and conduct or such of these facts as may he proved with 
other facts, if any, must all concur in pointing out the 
accused bevond reasonable doubt as the guilts' agent" 
(emphasis added). Counsel tendered the instruction 
without the italicized language, but the trial judge added 
it bv interlineation. The defendant assigned error to the 
change. On appeal, we held: "This appears to have been 
a proper amendment. It is not necessary, for illustration, 



to prove a motive. The crime may be clearly established 
and no motive ever discovered." Id. at 135, 7 S.E. at 
326-27. We conclude that the jury was correctly in- 
structed in the case before us. 

For the reasons stated above, the judgment of con- 
viction will be reversed and the cases remanded for fur- 
ther proceedings consistent with the views expressed 
herein, if the Commonwealth be so advised. 

Reversed and remanded. 

CONCUR BY: STEPHENSON (In fart) 
DISSENT BY: STEPHENSON (In Part) 
DISSENT 

[*399J S'CHPHENSON, J., concurring in part and 
dissenting in part. 

I concur in the result reached by the majority. I 
agree that the trial court erred in permitting [***26| the 
private prosecutor to act under the facts presented and in 
excluding the expert medical testimony. I cannot agree, 
howev er, that it was proper for the court to instruct the 
jury that "the Commonwealth does not have to prove a 
motive for the killing." 

In many cases, this instruction is proper because, 
generally, motive is not an essentia) element of murder. 
H ard v. Commonwealth, 205 Va. 564, 570. 138 S.E. 2d 
293, 297 (1964). However, where, as here, the evidence 
is wholly circumstantial, "[t]he burden is upon the 
Commonwealth to prove beyond a reasonable doubt that 
[ * * 30] motive, time, place, means, and conduct concur 
in pointing out the accused as the perpetrator of the 
crime." Inge v. Commonwealth, 217 Va. 360, 366, 228 
S.E.2d 563, 568 (1976). (Emphasis added.) See also 
Bovkms v. Commonwealth, 210 Va 309, 312, 170SE.2d 
771, 773 (1969)\ Ahdeliv. Commonwealth, 173 Va. 458, 
470, 2S.E.2d293, 298(1939). 

This well-established rule has existed in the Com- 
monwealth since Dean's Case, 73 Va (32 Grati.) 912 
(1879). Twice recently, relying upon the rule reiterated 
in Inge, we reversed convictions in wholly circumstantial 
j***27] evidence cases. The most recent was Bishop 
v. Commonwealth, 227 Va. 164, 313 S.E. 2d 390 (1984), 
where we said: 

We are guided by familiar principles. 
Where the evidence is entirely circum- 
stantial, all necessary circumstances 
proved must be consistent with guilt and 
inconsistent with innocence and must ex- 
clude everv reasonable hypothesis of in- 
nocence. The chain of necessary circum- 
stances must be unbroken. The circum- 
stances of motive, time, place, means, and 



MTD REPLY ATTACHMENT C 



229 Va. 387, *; 329 S.E.2d 22, **; 
1985 Va. LEXIS 217,*** 



Page 7 



conduct must all concur to form an un- 
broken chain which links the defendant to 
the crime beyond a reasonable doubt. 

hi at 169, 313 S.E.2d at 393 (Emphasis added ) (Cita- 
tions omitted.) 

The other case was Stover v. Commonwealth, 222 
I a 618, 283 S.E.2d 194 (1981), in which we stated: 

We believe the e\idence in the present 
case tails to measure up to the Inge stand- 
ard. We said in Inge that, where the 
[*400| evidence is circumstantial, "all 
necessary circumstances proved must be 
consistent with guilt and inconsistent with 
innocence and exclude every reasonable 
hvpothesis of innocence." We said further 
that "[tjhe chain of necessary circum- 
stances must be unbroken." . 1***28] 
We do not believe that the circumstances 



of motive, time, place, means, and eon- 
duct concur in this case to form an un- 
broken chain linking the defendant to the 
murder . . . beyond a reasonable doubt. 

The chain breaks down in its very 
first link. If the defendant's loss to Tav- 
lor [the victim] in the dice game can be 
considered sufficient motive for murder. . 
. . others than the defendant had a similar 
motive. 



Id. at 623, 283 S.E.2dat 196. (Emphasis added.) 

In the face of such clear, settled law, I believe thai 
the instruction constituted reversible error, and that, upon 
remand, it should be refused. In my opinion, the major- 
ity has implicitly overruled this line of cases and repudi- 
ated a fair and logical rule that has served the Common- 
wealth well for over a century. 
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PRIOR HISTORY: (***]] Prohibition. 
DISPOSITION: Writ denied 
SYLLABUS 

1. Prosecutorial disqualification can be divided into 
two major categories. The first is where the prosecutor 
has had some attorney-client relationship with the parties 
involved whereby he obtained privileged information 
that may be adverse lo the defendant's interest in regard 
to the pending criminal charges. A second category is 
where the prosecutor has some direct personal interest 
arising from animosity, a financial interest, kinship, or 
close friendship such that his objectivity and impartiality 
are called into question. 

2. "Under circumstances where it can reasonably be 
interred that the prosecuting attorney has an interest in 
the outcome of a criminal prosecution beyond ordinary 
dedication to his duty to see that justice is done, the 
prosecuting attorney should be disqualified from prose- 
cuting the case." Syllabus Point 4, in part. State v. 
Knight, 168 IV. Va 615, 285 S.E.2d 401 (1981). 

3. It is generally held that past representations of a 
victim on civil matters unrelated to the criminal charges 
involving the defendant ordinarily will not disqualify a 
prosecutor. 

COUNSEL: Attorney for Plaintiff: JeraldE. Jones. 
AUornev for Defendant: [ ***21 Silas B. Tavlor, DAG. 
JUDGES: Miller, Justice. 
OPINION BY: MILLER 
OPINION 

[*631] [**517] The relator in this proceeding in 
prohibition. Paul Nicholas, was indicted by a grand jury 
in Doddridge County for obtaining money bv false pre- 
tenses from the First National Bank of West Union. He 
seeks to disqualify the prosecuting attorney because he 
had pre\iously represented the bank in civil matters, in- 
cluding title and collection work, and currently has out- 
standing loans and is a depositor of the bank. He also 
prays for the appointment of a special prosecutor. 

The record in this proceeding indicates that Salem 
Pipe, Inc.. a corporation, obtained a $ 30,000 loan from 
First National Bank of West Union in Mav, 1984. The 
petitioner. Paul Nicholas, as Resident of Salem Pipe, 
executed a Security Agreement listing a piece of drilling 
equipment as security for the loan. Thereafter, the bank 
declared the loan in default. The prosecuting attorney 



indicates that when he was contacted b\ the bank he re- 
ferred the case to the state police which conducted an 
investigation. Based on this investigation, the relator was 
indicted for obtaining money under false pretenses in 
January, 1987. The indictment alleged [***3] that the 
relator had falsely stated the drilling equipment listed as 
security for the loan was owned by Salem Pipe. 

In the proceedings here, the relator has raised as an 
additional fact in support of [*632] recusal, i.e., that 
the prosecutor represented another creditor against the 
relator in a civil action styled McCormick and Balog v. 
Paul Nicholas ami Salem Pipe, Inc., No. 84-C-14. In his 
response lo this allegation, the respondent prosecutor 
avers that this civil action was dismissed under the 
"two-vear" rule in September, 1986, over four months 
prior to the return of the initial indictment. Furthermore, 
he asserts that the civil action had no relationship what- 
soever to the bank or to the transaction which led to the 
petitioner's indictment. 

The respondent prosecutor also represents that while 
he is one of several attorneys who has done collection 
work for the bank, he has never represented the bank in 
[**518] connection with any transaction involving the 
petitioner, nor has he ever been requested to do so. Fur- 
thermore, he also states that since the time the indict- 
ments were returned, he has not performed anv legal 
services for the bank in any capacity, nor has he |***4| 
performed title searches for any of the bank's customers. 
He also asserts that he has never been retained by the 
bank on a continuous basis, and to his knowledge, per- 
formed no more title and collection work than any other 
local attorney upon whom the bank relies for legal ser- 
vices. The respondent further denies any suggestion that 
anv officer of the bank persuaded him to present the case 
for an indictment. He points out that he is a depositor in 
the only other bank in West Union and also has done title 
work for clients who have obtained loans from that bank 

Most courts which have considered the question of 
prosecutorial disqualification have articulated two gen- 
eral policy considerations that underlie the necessity of 
disqualification. One is based on the universally recog- 
nized principle that a prosecutor's duty is to obtain justice 
and not simply to convict. The United States Supreme 
Court in Merger v. United States, 295 L'.S. 78, 88, 55 S. 
Ct. 629, 633, 79 L Ed. 1314, 1321 (1935), put the pros- 
ecutor's role in the following terms: 
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"[He] is the representative not of an 
ordinary party to a controversy, but of a 
sovereignty whose obligation to govern 
impartially is as [***5] compelling as its 
obligation to govern at all; and whose in- 
terest, therefore, in a criminal prosecution 
is not that it shall win a ease, but that jus- 
lice shall be done. As such, he is in a pe- 
culiar and very definite sense the servant 
of the law. the twofold aim of which is 
that guilt shall not escape or innocence 
suffer. " 



We spoke to this point in Syllabus Point 3 of Stale v. 

Boyd. 160 IV Va. 234, 233 S.E.2d 710 (1977): 

"The prosecuting attorney occupies a 
quasi -judicial position in the trial of a 
criminal case. In keeping with this posi- 
tion, he is required to avoid the role of a 
partisan, eager to convict, and must deal 
fairly with the accused as well as the other 
participants in the trial. It is the prosecu- 
tor's dutv to set a tone of fairness and im- 
partiality, and while he may and should 
vigorously pursue the State's case, in so 
doing he must not abandon the qua- 
si-judicial role with which he is cloaked 
under the law." 



State v. Hall, W. Va. , 304 S.E.2d 43 (1983): 
State v. Kannev, 169 W. Va. 764, 289 S.E.2d 485 (1982); 
State v. Critze'r, 1671V. Va. 655, 280 S.E.2d 288 (1981). 
See also, State ex rel. Moron v. Ziegler, 161 [***6] W. 
Va. 609, 244S.E.2d550, 552 (1978). 

A second policy position is based on the fact that 
public confidence in the criminal justice system is main- 
tamed bv assuring that it operates in a fair and impartial 
manner. Consequently, if a prosecutor has a conflict or 
personal interest in a criminul case thai he is handling, 
this can erode the public confidence as to the impartiality 
of the system. E.g., State v. Latigite, 108 Ariz. 521, 502 
P. 2d 1340 (1972) (En Banc); People v. Superior Court 
(Greer), 19 Cal.3d 255, 137 Cat. llptr. 476, 561 P. 2d 
1164 (1977/: Burkett v. State, 131 da. App. 662, 206 
S.E2d 848 (1974); People v. Rhymer, 32 111. App. 3d 
431. 336 WE. 2d 203 (1975k State v. Tippecanoe Coitntv 
Court, 432 N.E.ld 1377 (bid. 1982); People v. Dovle, 
159 Mich. App. 632, 406 WW. 2d 893 (1987): State v. 
Croka, 646 S.W. 2d 389 (Mo. App. 1983): State v. Cham- 
bers, 86 W.M. 383, 524 P. 2d 999 (1974), Stale v. Cooper, 
63 Ohio Misc. 1, [*6331 409 N.E.2d 1070 (1980); Fx 
parte Spain, 589 S.W.2d 132 (Tex. Cr. App. 1979) (Hn 
Banc); Annof, 31 A.L.R.3d 953 (1970). 



Prosecutorial disqualification can be divided into 
two major categories. The first is where [***7] the 
prosecutor has had some attorney -client relationship with 
the parties involved whereby he obtained privileged in- 
formation that may be adverse to the defendant's interest 
in regard to the pending criminal charges. The most ob- 
vious situation is where the prosecutor in the past had 
represented the defendant on the same or a related charge 
and obtained confidential information that could be used 
in the pending [**519] criminal charge. See general h\ 
Annoi., 3 1 A. LR. 3d at 963. 

A second category is where the prosecutor has some 
direct personal interest arising from animosity, a finan- 
cial interest, kinship, or close friendship such that his 
objectivity and impartiality are called into question. See 
generally', Annot., 31 A.LRJdat 978. 

As to the first category, the relator does not contend 
that the prosecutor obtained any privileged information 
arising from anv representation of the defendant. The 
fact that the prosecutor has in the past represented the 
bank on collection matters would not disqualify him, nor 
would his doing title searches for persons who borrow 
from the bank since there is no claim that adverse privi- 
leged information was obtained which could be utilized 
|***8] against the defendant. The same reasoning ap- 
plies to the dismissed creditor's suit. 

Typical of the conflict category is State ex rel. Mo- 
ran v.' Ziegler, 161 W. Va. 609, 244 SE.2d 550 (1978k 
where the attorney had been contacted bv the defendant 
who was seeking to give himself up to the police. This 
attorney was subsequently appointed as a special prose- 
cutor in the defendant's case. We held that his initial 
contact with the defendant created a conflict with his role 
as special prosecutor. In Stale v. Britton, 157 IV. Va. 711, 
203 SE.2d 462 (1974), the prosecutor had met with the 
defendant after he had been indicted and had counsel, 
and had given him advice as to a possible plea arrange- 
ment. We concluded that this created a conflicting inter- 
est 

The basic thrust of the relator's claim for disqualifi- 
cation is that the prosecutor's deposit with and loan from 
the bank and his periodic representation of the bank has. 
in effect, created a "friendship" with the bank which, in 
turn, gives him a personal interest in the underlying 
criminal case. 

We discussed the law relating to the disqualification 
of a prosecuting attorney on the basis of a personal in- 
terest in convicting the accused [***9] in State v. 
Knight, 168 W. Va. 615, 285S.E.2d401 (1981). We out- 
lined the nature of the disqualification in Syllabus Poinl 
4, and concluded that the prosecutor should be disquali- 
fied: 
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"Under circumstances where it can 
reasonably be inferred that the prosecut- 
ing attorney has an interest in the out- 
come of a criminal prosecution beyond 
ordinary dedication to his duty to see thai 
justice is done, the prosecuting attorney 
should be disqualified from prosecuting 
the case. Thus, where the defendant in a 
criminal prosecution has been convicted 
previously of a crime committed against 
the prosecuting attorney, has failed to 
make court-ordered restitution to the 
prosecutor, and has been accused of the 
crime by the prosecuting attorney's secre- 
tary, who was the stile witness to the al- 
leged criminal act, the prosecuting attor- 
ney should disqualify himself." (Emphasis 
added ) 



We noted in Knight that the Code of Professional 
Responsibility contains a conflict of interest provision in 
OR 5-101. which states in part that: "[AJ lawyer shall not 
accept employment if the exercise of his professional 
judgment on behalf of his client will be or reasonably 
may be affected by his own financial, [***10] busi- 
ness, property, or personal interests." Canon 9 of the 
Code of Professional Responsibility also states that "a 
lawyer should avoid even the appearance of professional 
impropriety." We also observed in Knight that "the ABA 
Standards for Criminal Justice 3-1-2, Conflicts of Inter- 
est (2d ed. 1980) states: '[a] prosecutor should avoid the 
appearance or reality of a conflict of interest with respect 
[*634] to official' duties.'" 168 IV. Va. at 625, 285 
S.E.2dat 407. ' 

I Circuit courts unquestionably have the au- 
thority to disqualify a prosecuting attorney from 
acting in connection with the indictment or pros- 
ecution of a criminal case under the provisions of 
W. Va. Code, 7-7-8.. which provides, as pertinent 
here, that "if in the opinion of the court it would 
be improper for him or his assistants to act, the 
court shall appoint some competent practicing 
attorney lo act." Slate ex rel Matko v. Ziegler, 
154 IV Va. 872, 179 S.E.2d 735 (197 1)\ State v. 
Smith, 117 IV. Va. 598, 186S.E. 621 (1936). 

[*** 1 1 j In reviewing the few cases that involve a 
prosecutor who has some business relationship |**520| 
with the victim, we find that the courts have generally 
sought to analyze the nature of the relationship to deter- 
mine if il Has of sufficient magnitude to give rise lo a 
reasonable conclusion that he might go bevond, in the 



words of Knight, his "ordinary dedication to his duty to 
see that justice is done." Syllabus Point 4. m part. 

In People v. Zimmer, 51 N.Y.2d 390, 434 N.YS.2d 
206, 414 N.E.2d 705 (1980), the court of appeals held 
that the prosecutor was disqualified because he was the 
corporation's general counsel and a shareholder. The 
corporation was characterized "while corporate in form, 
essentially was run as a one-man enterprise." 51 N.Y.2d 
at 392, 434 N.Y.S.2d at 207, 414 \\E.2d at 706. Its 
founder, the defendant /.immer, resigned^ leaving the 
corporation financially imperiled apparently as a result of 
his misdealing with its assets. Subsequently, the prose- 
cutor obtained a number of criminal indictments against 
Mr. Zimmer arising out of his handling of the corporate 
affairs. The court reasoned that his position as the gen- 
eral counsel and shareholder in the corporation [***12] 
created a substantial personal interest which disqualified 
him from prosecuting the defendant. 

The Missouri Supreme Court in State v. Newman, 
605 SlV.2d 781 (Mo. 1980), refused to find the prosecu- 
tor disqualified where he was a personal friend of the 
deceased and a pallbearer at his funeral. His law firm had 
represented the deceased in his personal and business 
affairs. At the time of trial he was representing the de- 
ceased's widow in an estate matter. 2 Likewise, the Loui- 
siana Supreme Court in State v. Monk, 315 So. 2d 727 
(La. 1975), refused to disqualify a prosecutor who was 
trying a defendant for armed robbery of a bank. The 
prosecutor at one time was counsel for a vice president 
and a member of its Board of Directors, but did not oc- 
cupy these positions at time of trial. 

2 In an earlier case, the Supreme Court of 
Missouri, without any factual elaboration, stated 
that assertions on appeal that the prosecutor was 
"counsel or depositor to the bank .... |and had) 
personal friendship and political affiliation with 
its officials" would not result in reversible error 
where no objection was made below. Garton v. 
State, 454 S. IV 2d 522, 526 (Mo. 1970). Obvi- 
ously, there is a substantially greater burden 
where the disqualification is not asserted at the 
trial level. See Wright v. United States, 732 E.2d 
1048 (2dCir. 1984), cert, denied, 469 US. 1106, 
83 L Ed. 2d 774, 105 S Ct. 779 (1985). Some 
courts have concluded that the matter is waived if 
the disqualifying grounds arc known and not 
raised at the trial level. E.g., United States v. 
Ileldt, 215 U.S. App. D.C. 206, 668 E.2d 1238 
(D.C. Cir. 1981), cert, dented, 456 U.S. 926, 72 
/,. Ed. 2d 440, 102 S. Ct. 1971 (1982): People v. 
Jiminez, 187 Colo. 97, 528 P. 2d 913 (1974) (Vn 
Banc). 
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[***13] In several earlier cases, disqualification 
was sought on the basis that the prosecutor was a depos- 
itor in the bank from which the defendant had illegally 
taken money. The disqualification issue was only briefly 
discussed and in two cases, the court found disqualifica- 
tion was not warranted, Stapleton v. State, 19 Ga. App. 
36, 90 S.E 1029 (1916); State v. Bussa, 176 la 87, 145 
So. 276 ( 1932); while in the third case recusal was or- 
dered, People v. Fitzsimmons, 183 Mich. 284, 149 N.W. 
976 (1914). 

It is generally held that past representations of a vic- 
tim on civil matters unrelated to the criminal charges 
invoking the defendant, ordinarily will not disqualify a 
prosecutor. E.g., Carter v. State, 424 So.2d 1336 (Ala. 
Crim. App. 1982); Shuttleworth v. State, 469 N.E.2d 
1210 (hid. App 1984); State v. Hatfield, 218 Neb. 470, 
356 \'.W.2d 872 (1984). This rule is distinguished from 
the situations where the prosecutor is currently repre- 
senting the victim in a civil action which is connected to 
the occurrence that gave rise to the criminal proceedings. 
In this event the prosecutor is ordinarily disqualified. 

f*635| For example, in Cantrell v. Common- 
wealth, |***14| 229 Va. 387, 329 S.E.2d 22 (1985), a 
private prosecutor had assisted the slate's attorney in the 
prosecution of a murder charge. lie was retained by the 
family of the deceased victim who was their daughter. 
Thev also retained him in a civil action in which they 
were attempting to gain custody of their granddaughter 
from the defendant. There was also suggested the possi- 
bility of a wrongful death action by the family against 
the defendant. The Virginia Supreme Court concluded 
that a private prosecutor's ethical role is the same as 
|**521] a public prosecutor's and that he should have 
been disqualified. 

To the same effect is Ganger v. Peyton, 379 F.2d 
709 (4th Cir. 1967), where the prosecutor represented the 
wife-victim in her divorce proceeding. The defendant 
husband had been charged with feloniously assaulting his 
wife. Even though the divorce action was not directly 
related to the assault charge, the court concluded that it 
was improper for the prosecutor to proceed on the crim- 
inal charge. It recognized that the prosecutor's control 
over the criminal charge gave him undue leverage in the 
pending divorce action. 

In the present case we do not believe the facts as as- 
serted are [***15] sufficient to warrant disqualifi cation. 
The prosecution's past association with the bank was not 
on a retainer basis. I lis filing occasional suits to collect 
debts owed to the bank and title examinations for persons 
obtaining real estate loans do not constitute the kind of 



close lies that would cast a shadow over his impartiality. 
He asserts that he does much the same work for the other 
bank, as do other local attorneys, and is a depositor in 
both banks, llie prosecutor also states that since the in- 
dictment he has not done any work for the bank 

It appears that the court below initially held a hear- 
ing on the relator's motion. We are not advised of the 
exact content of the hearing or whether any evidence was 
presented. We spoke to the necessity of a hearing before 
a prosecutor could be disqualified from hearing a case in 
Note 2 of State ex rel. Goodwin v. Cook, 162 W. f 'a. 161, 
163, 248 S.E.2d 602, 603 (1978): 

"Notwithstanding the statement in 
State ex rel. Matko v. Ziegler, 154 IV. Va. 
872, 882-883, 179 SE.2d 735, 741-742 
(1971), that the prosecutor can be sum- 
marily disqualified, it is questionable that 
he can be disqualified in a case without 
notice of the grounds for |***16] his 
disqualification and an opportunity to be 
heard, as a duly elected prosecutor may 
have an entitlement to office. Xorth v. 
West Virginia Board of Regents, [160 
H'.Va. 248/, 233S.E.2d411 (1977); Waite 
v. Civil Service Commission, [161 IV. J a 
1541, 24/ SE.2d 164 (1977); see, e.g., 
State ex rel. llvedson v. District Court, 70 
N.D. 17, 291 N.W. 620 (1940); State ex 
rel. Thomas v. Henderson, 123 Ohio St. 
474, 175 N.E. 865 (1931); Lattimore v. 
Vernor, 142 Okl. 105, 288 P. 463 (1930) ; 
Smith v. Gallagher, 408 Pa. 551. 185 
A. 2d 135 (1962); State v. Flavin, 35 SIX 
530, 153 N.W. 296 (1915); Annot , 84 
A.I, R.3dat 124 " 3 



3 We do not suggest that (he movant is entitled 
to have an e\identiary hearing in every case 
where a motion to disqualify' a prosecutor is 
made. Where the grounds asserted arc patently 
insufficient, the court is entitled to summarily 
dismiss the motion. 

The relator in this case does not assert any claim that 
he w^as denied an opportunity to adequately develop 
[***17] his claim, and in view of this and the reasons 
heretofore stated, the writ of prohibition is denied 
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[*710J CRAVEN, Circuit Judge: 

This is an appeal by the Superintendent of the Vir- 
ginia State Penitentiary from a |udgment of the district 
court vacating and setting aside two sentences of im- 
prisonment imposed upon Ganger by circuit courts of 
Virginia. 

77h. j King George Countv Conviction 

Ganger was convicted on September 27, 1963, and 
sentenced to a term of five vears in the penitentiary for 
the offense of indecent exposure. The district judge w r as 
of the opinion that he was so ineffectively represented by 
counsel as to make a farce of the trial, citing for compar- 
ison Rootv. Cunningham, 344 F. 2d 1 (4th Cir. 1965). 

We do not reach the question because it is apparent 
that Ganger has not exhausted his state court remedies. 
It is unfortunate that state prisoners sometimes prefer the 
federal courts to the extent of ignoring f**2] the con- 
current lunsdietion of stale courts which have the pri- 
mary duty of assuring the constitutionality of state trials. 
That the federal district court had the power to afford 
Ganger relief is not enough. It is still "unseemly in our 
dual system of government for a federal district court to 
upset a state court conviction without an opportunity to 
the state courts to correct a constitutional violation * * 
*." Dorr v. Rurford, 339 U.S. 200, 204, 70 S Ct. 587, 
590, 94 L fid. 761 (1950), quoted with approval in Fay 
v. Xoia. 372 U.S. 391, at 420, 83 S. Ct. 822, 839, 9 L. FA. 
2d 837 11963). ]*he doctrine of comity "teaches that one 
court should defer action on causes properly within its 
jurisdiction until the courts of another sovereignty with 
concurrent powers, and already cognizant of the litiga- 
tion, have had an opportunity to pass upon the matter." 
Id. 



In deciding to exercise jurisdiction, the district judge 
accorded too much weight to the effect of the direct ap- 
peal bv Ganger to the Supreme Court of Appeals of Vir- 
ginia. Seldom does the ineffectiveness of counsel ap- 
pear on the face of the trial record without the necessity 
of developing the facts in respect to counsel's 

conduct in a supplemental proceeding. Denial of relief 
on the appeal does not mean that consideration of (Sang- 
er's contention is foreclosed in the state courts. Ganger 
should have filed a petition for writ of habeas corpus in 
the Circuit Court of King George Countv alleging inef- 
fective representation. Such a remedy was available to 
him then and is presently available despite j *71 1 ] the 
long delay occasioned bv his proceeding initially in fed- 
eral court 

We respect and commend the nontechnical attitude 
of the district judge that moved him to consider the mer- 
its of the matter. Cf. IVehh v. Peyton, 345 F.2d 521 
(4th Cir. 1965). Rut this is more than a question of pro- 
cedural nicety. It is becoming increasingly apparent that 
the federal district courts cannot possibly process all of 
the claims of state prisoners, J nor should they attempt to 
do so. without deferring initially to the state courts — if 
such courts offer available and adequate remedies. 

1 For the period from July 1, 1965, to Juh 1. 
1966, 6,248 state prisoner petitions were filed in 
the federal district courts. This compares with 
872 in the fiscal year 1960. W. Shafroth. Survey 
of the United States Courts of Appeals, fable So 
(January 22, 1967). 

[**4| Stafford Countv Conviction 

Ganger received a six-month sentence in Stafford 
County for assaulting his wife. This sentence is to begin 
after he completes service of the five-year sentence im- 
posed in King George County. But for the six-month 
sentence. Ganger would have been eligible for parole on 
the five-year sentence in November 1966. Unlike the 
King George Countv case, he could not have effectively 
sought relief in the state courts of Virginia from the 
six -month sentence imposed upon him in Stafford 
County. This is so because the Supreme Court of Ap- 
peals of Virginia continues to adhere to the rule that ha- 
beas corpus is not available to one until he begins actual 
service of the sentence attacked, Peyton v. Williams, 206 
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I 'a 595. 1 45 S.E.2J 147 (1965), and Ganger had not 
begun to serve his Stafford County sentence at the time 
he filed his petition- 
In Martin v. Commonwealth of Virginia, 349 E.2d 
781 (4th Cir. 1965). we reexamined the concept, estab- 
lished in McNalty v. Hill, 293 (LS. 131, 55 S. Ct. 24, 79 
L Ed. 238 (1934), that a sentence which a prisoner has 
not actually began to serve does not satisfv the require- 
ment in 28 U.S.C.A. Section 2241, j**5| defining the 
scope of federal habeas corpus, that the petitioner be "in 
custody," even though the result of the challenged sen- 
tence is to thwart his eligibility for parole. In the opinion 
bv Judge Sobeloff, we concluded that Jones v. Cunning- 
ham, 371 U.S. 236, 83 S. Ct. 373, 9 L. Ed 2d 285 (1963), 
and Em- v. Soia, 372 U.S. 391, .83 S. Ct. .822, 9 L. Ed. 2d 
837 (1963), have equated "custody" with "restraint of 
liberty." and held that a denial of eligibility for parole is 
a sufficient restraint so as to put one "in custody" within 
the expanded meaning of 28 US.C.A. Section 2241. This 
court has since further liberalized the conditions under 
which a prisoner is deemed "in custody" within the 
meaning of 28 U.S.C.A. Section 2241. See Williams v. 
Pevton. 372 F.2d 216 (4th Cir. 1967); Tucker v. Peyton, 
357 E 2d 1 15 (4th Cir. 1966) . 

Since Ganger was "in custody" within the meaning 
of 28 I '.S.C.A. Section 2241 as to the six -month Stafford 
County sentence, the district court had jurisdiction to 
consider the petition. Moreover, because of the absence 
of an available [**6] state court remedy, there was no 
duty upon the district court to defer entertainment of the 
petition out of comity. 

The Stafford County conviction is constitutionally 
invalid. The district court found that the state prosecut- 
ing attorney represented Ganger's wife in the prosecution 
of a divorce action which was pending at the time of the 
criminal trial and was based upon the same alleged as- 
sault on Mrs. Ganger. Ganger testified that the prose- 
cuting attorney offered to drop the assault charge if 
Ganger would make a favorable property settlement in 
the divorce action. Ganger told his lawyer who repre- 
sented him at the assault trial of the offer, and his lawyer 
discussed the matter with the prosecuting attorney. The 
district judge found as a fact that the prosecuting attorney 
neither admitted nor denied having made the offer, but 
the record below indicates that Ganger's attorney testified 
that the prosecuting [ *7 1 2] attorney denied it. Per- 
haps influenced by the failure of the prosecuting attorney 
to testify in the habeas corpus proceeding, 2 the district 
judge concluded that there had been such an offer. His 
finding is supported by substantial evidence and is not 
clear) v erroneous. J**7| 

2 The district judge found that he refused to 
come to court and the state did not subpoena him. 



The Assistant Attorney General of Virginia con- 
cedes that the Commonwealth's Attorney should not have 
prosecuted the criminal case at the same time he was 
representing Ganger's wife in the divorce proceeding. j 
We agree. Such a conflict of interest clearly denied 
Ganger the possibility of fair minded exercise of the 
prosecutor's discretion. Not every criminal case goes to 
trial. Prosecuting attorneys frequently decline to charge, 
or nol pros, 4 criminal cases — especially ones arising out 
of domestic relations. Aside from the possibility of a 
favorable charge decision, including nol pros, there is 
always the prospect of plea bargaining. * 

3 It is not clear whether the concession is made 
on the ground of an admitted constitutional viola- 
tion or on the ground of a violation of the legal 
canons of ethics. The I^egal Fthics Committee 
of the Virginia State Bar has unequivocally con- 
demned representation by Commonwealth Attor- 
neys of litigants in controversies relating to mat- 
ters with which they must deal in the perfor- 
mance of their official duties. See Opinions of the 
Legal Kthics Committee, Virginia State liar. 
Opinions No. 1 (Aug. 5, 1942), No. 32 (June 30, 
1951), No. 117, March 29, 1963). No. 121 (Jan. 
11, 196.3), No. 131 (Oct. 2, 1963). In Opinion 
Number 121 the Committee stales that "an attor- 
ney's acceptance of the office of Common- 
wealth's Attorney disqualifies him from private 
practice insofar as such private practice relates to 
matters with which he must deal m the perfor- 
mance of his official duties, and he should not 
accept representation in any civil matter, the sub- 
ject of which is within the scope of his official 
duties, until final disposition has been made of all 
reasonable possibilities of any present or future 
dutv on his part." 

4 The extensive powers of the prosecuting at- 
torney are reviewed in Note, Prosecutor's Discre- 
tion, 103 Pa.L.Rev. 1057 (1955). The author con- 
cludes that "the discretionary power exercised bv 
the prosecuting attorney in initiation, accusation, 
and discontinuance of prosecution gives him 
more control over an individual's liberty and rep- 
utation than anv other public official." Id. 

The Report of the President's Commission on 
Law Hnforcement and Administration of Justice 
recognizes in a section entitled "Diversion of 
Cases Before Charge" that approximateh 
one-half of those arrested are dismissed bv the 
police, a prosecutor, or a magistrate at an early 
stage of the case. Nolle prosequi relates to dis- 
missal after charge, but a prosecutor in his dis- 
cretion may decline to file a charge. The Com- 
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mission "regards the exercise of discretion by 
prosecutors as necessary and desirable" and rec- 
ommends that prosecutors "make discriminating 
charge decisions" on the basis of explicit policies. 
The Commission's report includes the following 
quote: "When the charge is reduced, as it is in as 
many as two-thirds of all cases in some cities, the 
prosecutor is usually (he official who reduces it." 
The President's Comm'n of Law Enforcement and 
Administration of Justice. The Challenge of 
Crime in a Free Soc'v at 1 1 (1967). In an article 
in the Saturday Evening Post, adapted from a 
book to be entitled Lawyers and I ,aw s, bv Martin 
Mayer, it is said that of those arrested on a seri- 
ous criminal charge, more people are cleared and 
released by the police themselves than by the en- 
tire legal process of arraignment, preliminary 
hearing, indictment by the grand jury, and trial. 
The author then suggests that "a defendant's next 
best chance is to persuade the D.A. not to prose- 
cute: six or seven times as many people are re- 
leased between arraignment and trial as are ac- 
quitted after a trial." He then quotes an experi- 
enced criminal lawyer and defense attorney as 
sa\mg "the district attorneys don't go around in- 
dicting people indiscriminately." M. Mayer, The 
Criminal and the Law, The Saturday Evening 
Post. Feb. 4, 1967, at 25. 

5 It is increasingly recognized that plea bar- 
gaining is an essential, inevitable, and not im- 
proper part of the criminal process. See ABA 
Project on Minimum Standards for Criminal Jus- 
tice, Pleas of Guiltv, pt. 3 (Tent. l>aft Feb. 
1967). 

The President's Commission on Law En- 
forcement and Administration of Justice has re- 
ported: 

"The negotiated guilty plea 
serves important functions. As a 
practical matter, many courts 
could not sustain the burden of 
having to try all cases coming be- 
fore them. The quality of justice 
in all cases would suffer if over- 
loaded courts were faced with a 
great increase in the number of 
trials. Tremendous investments 
of time, talent, and money, all of 
which are in short supply and can 
be better used elsewhere, would be 
necessary if all cases were tried. 
It would be a serious mistake, 
however, to assume that the guilty- 



plea is no more than a means of 
disposing of criminal cases al 
minimal cost. It relieves both the 
defendant and the prosecution of 
the inevitable risks and uncertain- 
ties of trial. It imports a degree of 
certainly and flexibility into a rig- 
id, yet frequently erratic system. 
The guilty plea is used to mitigate 
the harshness of mandatory sen- 
tencing provisions and to fix a 
punishment that more accurately 
reflects the specific circumstances 
of the case than otherwise would 
be possible under inadequate penal 
axles. It is frequently called up- 
on to serve important law en- 
forcement needs bv agreements 
through which leniency is ex- 
change for information, assistance, 
and testimony about other serious 
offenders. 

* * * 

"Plea negotiations can be 
conducted fairly and openly, can 
be consistent with sound law en- 
forcement policy, and can bring a 
worthwhile flexibility to the dis- 
position of offenders. " The lVesi- 
dent's Comm'n on Law Enforce- 
ment and Administration of Jus- 
tice, The Challenge of Crime in a 
Free Soc'y at 135(1967). 



1**10] 

[*71.3] Because of the prosecuting attorney's own 
self-interest in the civil litigation 6 (including the possi- 
bility that the size of his fee would be determined b\ 
what could be exacted from defendant), he was not in a 
position to exercise fair-minded judgment with respect to 
(1) whether to decline to prosecute, (2) whether to reduce 
the charge lo a lesser degree of assault " or (3) whether 
to recommend a suspended sentence or other clemency. 

6 Such a conflict of interest as found by the 
district court might well amount lo abuse of pro- 
cess. See Prosser, forts § 115, al 876 (3d ed. 
1964). 

7 Ganger was actually tried for felonious as- 
sault, the maximum punishment for which was 
twenty years. 
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Representing Ganger's wife in the divorce proceed- 
ing suggests the strong possibility that the prosecuting 
attorney may have abdicated to the prosecuting witness 
(.Ganger's wife) in the criminal case the exercise of his 
responsibility and discretion in making charge decisions. 
If she did not actually make the |**11] decision to 
prosecute for felonious assault, certainly her interests 
were influential, and those conflicting interests; may have 
impeded appropriate plea bargaining. * 

X See note 5 supra. 

At common law, a prosecuting attorney "is the rep- 
resentative of the public in whom is lodged a discretion * 
* *, which is not to be controlled by the courts or bv an 
interested individual * * *." United States v. Brokaw, 60 
F. Snpp. 100, 101 (S.D.IILJ945K quoted with approval in 
United States v. Cox, 342 F.2d 167, 192 (5th Cir. 1965) 
(Judge Wisdom concurring) (emphasis added). 

The Supreme Court of Appeals of Virginia, in Ma- 
con v. Commonwealth, 187 la 363, 373, 46 SE.2d 396, 
401 (1948). said: 

"While the laws of the State vest in this 
officer Iprosecuting attomeyl wide au- 
thority in instituting prosecutions, such 
authority' carries with it a commensurate 
responsibility. It should be exercised 
with caution and only in cases where, af- 
ter a proper investigation, he is reasonably 
\**]2] satisfied of the guilt of the person 
suspected of crime. It is just as much his 
dutv to protect his fellow citizens from 
unjustified prosecutions as it is to prose- 
cute those who are guiltv." 

In Macon, the Supreme Court of Appeals of Virginia 
reversed the murder conviction of the defendant on an- 
other ground, but intimated that the unfairness of the 
prosecuting attorney to the defendant may have disquali- 
fied him from acting as prosecutor in the case. 

[*714] InAlooneyv. Holohan, 294 US. 103, 55 S 
CL 340. 79 L. Ed. 791 (1935), the state prosecutor's 
knowing use of perjured testimony was held to be a de- 
nial of due process of law in violation of the Fourteenth 
Amendment. The Attorney General of California con- 
tended that '"the acts or omissions of a prosecuting at- 
torney can ever, in and by themselves, amount either to 
due process of law or to a denial of due process of law'." 
294 US. at 111-112, 55 S. Ct. at 341. In a per curiam 
opinion, the Supreme Court said: 

"Without attempting at this time to 
deal with the question at length, we deem 



it sufficient for the present purpose to say 
that we are unable to approve this narrow 
view |**13] of the requirement of due 
process. That requirement, in safeguard- 
ing the liberty of the citizen against dep- 
rivation through the action of the state, 
embodies the fundamental conceptions of 
justice which lie at the base of our civil 
and political institutions." 294 U.S. at 
112, 55 S. Ct. at 341-2. 



The Court went on to sav that "the action of prosecuting 
officers on behalf of the slate, * * * rnav constitute state 
action within the purview of the Fourteenth Amend- 
ment" 294 U.S. at 113, 55 S. Ct. at 342. 

In T urney v. State of Ohio, a case involving the 
compensation of a mayor from costs and fines he im- 
posed on those convicted of criminal offenses, the Su- 
preme Court said: 

"That officers acting in a judicial or 
quasi judicial capacity are disqualified bv 
their interest in the controversy to be de- 
cided is of course the general rule. * * * 
It certainly violates the Fourteenth 
. Xmendment and deprives a defendant in a 
criminal case of due process of law to 
subject his liberty or property to the 
judgment of a court, the judge of which 
has a direct, personal, substantial pecuni- 
ary' interest in reaching a conclusion 
against him in his case." 273 i'.S. 510, 
522, 47 S Ct. 437, 441, 71 L Ed 749 
(1927). [**14] 



The prosecuting attorney is an officer of the court, 
holding a quasi judicial position. "His primary respon- 
sibility is essentially judicial — the prosecution of the 
guiltv and the protection of the innocent. Griffin v. Unit- 
ed Stales, 295 F. 437, 439-440 (C.A. 3, 1924); his office 
is vested with a vast quantum of discretion which is nec- 
essary for the vindication of the public interest." Batters 
v. Heisel, 361 F.2d581, 590 (3d Cir. 1966) 

Although conceding that the prosecuting attornev 
should not have represented (Sanger's wife in private 
litigation at a time when he was charged with the dutv to 
fairly prosecute or otherwise fairly dispose of the crimi- 
nal charge against Ganger, the State contends that the 
improper conduct resulted in no harm to Ganger. We 
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cannot so assume. 9 It is true that although charged with a 
serious assault that could have resulted in imprisonment 
to the extent of twenty years, Ganger was comicted of a 
lesser assault and sentenced to only six months. But we 
do not know and cannot now ascertain what would have 
happened if the prosecuting attorney had been free to 
exercise the fair discretion which he owed to all persons 
f** 15] charged with crime in his court. "Before a fed- 
eral constitutional error can be held harmless, the court 
must be able to declare a belief that it was harmless be- 
yond a reasonable doubt." Chapman v. California, 386 
'(.-IS. 18 87 S. Ct. 824, 17 L. Ed. 2d 705, 71/ (1967). 

9 See Whitakerv. Warden, 362 F.2d 838, (4th 
Cir. 1966). 

We think the conduct of this prosecuting attorney in 
attempting at once to serve two masters, the people of the 



Commonwealth and the wife of Ganger, violates the re- 
quirement of fundamental fairness assured bv the Ihte 
Process Clause of the Fourteenth Amendment. Moonev v. 
Holohan, 294 U.S. 103, 55 S. Ct. 340, 79 L Ed. 791 
(1935)\ see also Klopfer v. North Carolina, 386 U.S. 213, 
87 S. Ct. 988, 18 /,. Ed. 2d 1 [*715] (1967) (prosecu- 
tor's arbitrary use of nol pros with leave held unconstitu- 
tional). 

The judgment of the district court granting the writ 
of habeas corpus and vacating the sentence in the King 
George County case is reversed, j** 16J The judgment 
of the district court granting the writ and vacating the 
sentence in the Stafford County case is affirmed. 

No. 11,102, affirmed. 

No. 11.103, reversed. 
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OPINION 

j*565] f** 147] OPINION BY JTJDGK LARRY 
G. ELDER 

Herbert W. Lux, Jr. (appellant) appeals an order of 
the trial court revoking his suspended jail sentence from 
a previous conviction. He contends that the trial court 
erred when it denied his motion to disqualify the Com- 
monwealth's attorney. For the reasons that follow, we 
re\erse and remand. 

j*566| 1. 

FACTS 

In January-. 1994. a jury convicted appellant of 
"grand lareenv by false pretenses" and "grand larceny — 
mechanic's lien fraud" and acquitted him of "construction 
lien fraud." Appellant represented himself pro se at his 
trial but received assistance from a public defender as- 
signed to his case. After he was convicted but before he 
was sentenced, appellant dismissed the public defender 
as his counsel. In March. 1994, the trial court sentenced 
[***2] appellant to nine months in jail but suspended 
this sentence on the condition that appellant pav restitu- 
tion to the victims of his larcenies. Appellant appealed 
his convictions to both this Court and the Virginia Su- 
preme Court and his petitions were denied. Appellant 
then filed notice of his intent to appeal to the United 
States Supreme Court. 

On July 1, 1995, the public defender who assisted 
appellant at his trial was hired to work in the Common- 
wealth's Attorney's office. The office purportedly estab- 
lished a "chinese wall" procedure that prohibited the 
public defender from participating in any of the pro- 
ceedings against appellant. The Commonwealth's attor- 
ney made this assertion during his argument at the hear- 
ing on appellant's motion to disqualify but offered no 



evidence proving the existence or nature of the screening 
procedures utilized. 

[**148| On January 4, 1996, before the time had 
expired for the tiling of appellant's appeal to the United 
States Supreme Court, the Commonwealth moved the 
trial court to revoke appellant's suspended jail sentence. 
At a show cause hearing, the trial court found that appel- 
lant had violated the conditions of his suspended sen- 
tence by not paving restitution [***3] to his victims. 
The trial court continued the matter for sentencing at a 
date after the conclusion of appellant's appeal to the 
United States Supreme Court. 

On January 1 1, 1996. appellant, acting pro se, filed a 
civil action in federal court against the Commonwealth's 
attorney |*567] and one of the victims of his larcenies 
(n his civil complaint, appellant alleged that (he Com- 
monwealth's attorney and the victim had violated 42 
L'.S.C. § 1983 by conspiring to maliciously prosecute 
him for construction lien fraud, the charge of which he 
was acquitted at his trial in 1 994. 

On January 25, 1996, the time period expired for 
appellant to file his petition for a writ of certiorari to the 
United States Supreme Court pertaining to his 1994 con- 
victions. Appellant had failed to perfect his appeal. 

( )n April 15. 19%. while appellant's federal civil ac- 
tion was pending, appellant moved the trial court to dis- 
qualify the Commonwealth's attorney and appoint a spe- 
cial prosecutor. Appellant argued that the Common- 
wealth's attorney's status as a party in civil litigation in- 
volving appellant and the employment bv the Common- 
wealth's Attorney's office of appellant's former trial 
counsel created an unconstitutional [***4j conflict of 
interest. The trial court denied appellant's motion and 
continued the revocation proceeding until June 5. On 
June 5, the trial court concluded that appellant was still 
in contempt of its restitution order and ordered him to 
serve the remaining seven months of his jail sentence 

II. 

DISQUALIFICATION OF COMMONWEALTH'S 
ATTORNEY 

Appellant contends that the trial court committed 
reversible error when it denied his motion to disqualify 
the Common wealth's attorney. Appellant argues that the 
Commonwealth's attorney was disqualified by virtue of 
his personal interest in appellant's federal civil action and 
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bv the conflicting interest imputed to him bv the em- 
ployment in the Commonwealth's Attorney's office of 
appellant's former counsel. We hold that appellant's § 
/ 983 action against the Commonwealth's attorney did not 
create an unconstitutional conflict of interest but that the 
trial court abused its discretion when, under the circum- 
stances presented, it failed to disqualify' the Common- 
wealth's [*568] attorney based upon the Common- 
wealth's Attorney's employment of appellant's former 
counsel. 

A. 

Prosecuting attorneys have broad discretionary 
power over criminal defendants at several |***5j stages 
of the criminal process. See IVcnte v. United States, 470 
U.S. 598. 607, 105 S. Ct. 1524, 1530, 84 L Ed. 2d 547 
(1985). Within limits, prosecutors decide whether or not 
to prosecute an individual, determine the exact charges 
for which an individual will be tried, and, if the individ- 
ual is convicted, recommend the magnitude and nature of 
the individual's sentence. Id. (citing Rordenkircher v. 
Hayes, 434 U.S. 357, 364, 98 S. Ct. 663, 668, 5-1 L. Ed. 
2d 604 (1978)). "There is no doubt that the breadth of 
discretion that our country's legal system vests in prose- 
cuting attorneys carries with it the potential for individu- 
al and institutional abuse." Bordenkircher, 434 U.S. at 
365, 98 S Ct. at 669. 

In order to protect prosecutorial impartiality, a trial 
court has the power to disqualify a Commonwealth's 
attorney from proceeding with a particular criminal 
prosecution if the trial court determines that the Com- 
monwealth's attorney has an interest pertinent to a de- 
fendant's case that mav conflict with the Common- 
wealth's attorney's official duties. See People v. Hamil- 
ton, 46 Cal. 3d 123, 141, 249 Cal. Rptr. 320, 328, 756 
P.2d 1348, 1357 (Cal. 1988) cert, denied, 489 [***6| 
ILS 1040, 109 S Ct. 1176, 103 L Ed. 2d 238 (1989); 
63A Am.Jur. 2d Prosecuting Attorneys § 30-32 (1984); 27 
CMS. District and Prosecuting Attorneys 

§ 12(6) (1959); see [**149] generally T.J. Griffin, 
Disqualification of Prosecuting Attorney on Account of 
Relationship with Accused, 31 A.l,R.3d 953 (1970). A 
Commonwealth's attorney's duties include the impartial 
prosecution of those accused of crime and the duty to see 
that an accused is accorded a fair trial. See Common- 
wealth v. Kilgore, 15 I 'a. App. 684, 693, 426 S.EJd 837, 
842 (1993k Cantrell v. Commonwealth, 229 Va. 387, 
393, 329S.E.2d22, 26(1985). 

Criminal defendants are afforded constitutional pro- 
tection against prosecutors who are partial to interests 
beyond [*569j their official duties. The due process 
rights of a criminal defendant under both the Virginia 
and United States Constitutions are violated when the 



defendant is prosecuted by a Commonwealth's attorney 
who has a conflict of interest relevant to the defendant's 
case. 1 See Cantrell, 229 l a. at 394, 329 S.E.2d at 26-27 
(holding that "[a| conflict of interest on the part of the 
prosecution" violates the Due Process Clause of the Vir- 
ginia Constitution); [***7] Ganger v. Peyton, 379 
F. 2d 709, 714(4thCir. (holding that an attempt by 

a prosecuting attorney to serve two masters violates the 
Due Process Clause of the Fourteenth Amendment). The 
specific due process right implicated when a Common- 
wealth's attorney has a conflict of interest is the defend- 
ant's right to the "fair minded exercise of the prosecutor's 
discretion." Ganger, 379 E.2dat 712. 

1 Due process protections apply to 
post-conviction proceedings to revoke a defend- 
ant's suspended sentence. See Copeland v. Com- 
monwealth, 14 Va. App. 754, 756, 419 S.E.2d 
294, 295 (1992). 

The decision whether to disqualifV a Common- 
wealth's attorney in a particular case is committed to the 
sound discretion of the trial court. Hamilton, 46 Cal. 3d 
at 140, 249 Cal. Rptr. at 328, 756 P. 2d at 1356. The is- 
sue generally arises in at least two situations: 

the first is where the prosecutor has 
had some attorney -client relationship with 
the parties involved whereby he obtained 
privileged information that mav [***8j 
()e adverse to the defendant's interest in 
regard to the pending criminal charges. . . 
. A second [situation] is where the prose- 
cutor has some direct personal interest 
arising from animosity, a financial inter- 
est, kinship, or close friendship such that 
his objectivity and impartialit\ are called 
into question. 

Xicholas v. Sammons, 178 W. Va. 631, 633, 363 S.E.2d 
516, 518 (1987). A trial court should grant a criminal 
defendant's motion to disqualify under circumstances 
where it can be reasonably inferred that the Common- 
wealth's attorney has either a personal interest in the 
outcome of the prosecution or an interest arising from his 
or her former representation of [*570| the defendant 
that conflicts with the fair minded exercise of his or her 
prosecutorial discretion. See Kilgore, 15 Va. App. at 
694-95, 426 S.E.2d at 843: State v. Knight, 168 W. Va. 
615, 625, 285 S.E.2d 401, 407 (1981); Ganger, 379 E.2d 
at 712-13, 714. ' 

2 Virginia courts have identified three scenari- 
os in which a Commonwealth's attorney has an 
unconstitutional conflict of interest precluding his 
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prosecution of a criminal defendant. In Cantrell, 
the Virginia Supreme Court held that a special 
Commonwealth's attorney unconstitutionally at- 
tempts to serye two masters when he or she pros- 
ecutes a criminal defendant after undertaking 
representation of the crime victim in a civil action 
against the defendant. 229 Va at 394, 329 
S.E.2d at 26. In Kilgore, we held thai a Com- 
monwealth's attorney violates a defendant's due 
process rights if he or she participates in the de- 
fendant's prosecution after either (1) representing 
the defendant in the same matter or (2) working 
as a member of a firm in which a partner repre- 
sented the accused in the same matter. 15 Va. 
App. a! 694-95, 426 S.E.2d at 842-43. 

1***9] We hold that the trial court did not abuse 
its discretion when it determined that appellant's § 1983 
action against the Commonwealth's attorney failed to 
warrant the Commonwealth's attorney's disqualification. 
At the time appellant filed the civil action on January' 1 1 , 
the revocation proceeding had already been initiated and 
partialh litigated. Thus, the danger posed by appellant's 
lawsuit was the possible conflict between the Common- 
wealth's attorney's interest in avoiding financial loss and 
damage to his professional reputation and the impartial 
exercise of his discretion in recommending a sentence. 

We cannot say that the trial court abused its discre- 
tion because appellant's [** 150] § 1983 action did not 
create an actual conflict of interest for the Common- 
wealth's attorney. The Commonwealth's attorney was 
absolutely immune from any liability for the actions 
complained of by appellant in his civil suit. In suits 
against executive officials under § 1983, these officials 
are afforded either qualified immunity or absolute im- 
munity. See Buckley v. h'itzsimmons, 509 U.S. 259, 
268-269, 113 S Ct. 2606, 2613, 125 /.. Ed. 2d 209 
(1993 1. (Jnder qualified immunity, 

[*571J government |***10] offi- 
cials arc not subject to damages liability 
for the performance of their discretionary 
functions when "their conduct does not 
violate clearly established statutory or 
constitutional rights of which a reasonable 
person would have known." 

Id. (.quoting Harlow v. Fitzgerald, 457 U.S. 800, 818, 
102 S Ct. 2727, 2738, 73 I, Ed. 2d 396 (1982)). With 
absolute immunity, government officials have "absolute 
protection from damages liability." Id. While state pros- 
ecutors have qualified immunity from liability under § 
1983 for actions performed in their administrative and 
investigative functions, id. at 271-275, 1 13 



S. Ct. at 2615-16, 3 thev enjoy absolute immunity from 
monetary judgments for actions "intimately associated 
with the judicial phase of the criminal process," includ- 
ing "initiating a prosecution and . . . presenting the state's 
case." lmbler v. Pachtman, 424 U.S. 409, 430-31, 96 S. 
Ct. 984, 995, 47 L. Ed. 2d 128 (1976). This absolute 
immunity includes a prosecutor's involvement in an al- 
leged conspiracy to initiate a malicious prosecution. See 
Elder v. Athens -Clarke Ctv., Ga. through O'Loonev, 54 
¥.3d 694, 695 (11th Cir. 1995); Rose v. Battle, [*** 11] 
871 F.2d331, 347 (3rd Cir. 1989). Because the dismissal 
of the 

3 Administrative and investigative functions 
for which prosecuting attorneys are entitled to 
qualified immunity include giving legal advice to 
the police, making statements to the media, and 
engaging in the preliminary investigation of an 
unsolved crime. See Burns v. Reed, 500 U.S. 478, 
496, 111 S. Ct. 1934, 1944-45, 114 L Ed. 2d 547 
(1991) (legal advice to police); Buckley, 509 U.S. 
at 273-77, 113S. Ct. at 2616, 2617 (investigating 
unsolved crimes and making statements to me- 
dia). 

§ 1983 action on immunity grounds was assured, the 
Commonwealth's attorney had no personal interest in the 
lawsuit that might interfere with his decision to recom- 
mend either a partial or total revocation of appellant's 
suspended jail .sentence. 

B. 

Appellant contends that the employment of his for- 
mer counsel by the Commonwealth's Attorney's office 
also disqualified the Commonwealth's attorney from 
prosecuting the motion ]*572| to revoke appellant's 
[***12] suspended sentence. Appellant argues that the 
former public defender was disqualified because he rep- 
resented appellant in the same matter and that this con- 
flict of interest should be imputed to other members of 
the Commonwealth's Attorney's office. We agree be- 
cause the Commonwealth failed to prove that it utilized 
effective screening procedures to prevent improper eon- 
tact between appellant's former counsel and the Com- 
monwealth's attorney handling the revocation proceed- 
ing. 

Appellant presents an issue of first impression in 
Virginia: whether an entire Commonwealth's Attorney's 
office is disqualified from prosecuting a case against a 
defendant when an attorney who previously counseled 
the defendant in a related matter joins the office. It is 
well established that "a due process violation occurs 
when, subsequent to the establishment of an attor- 
ney-client relationship, the attorney participates in the 
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prosecution of his former client." Kilgore, 15 I 'a. App. at 
694, 426 S.E.2dat 843: see also Thompson v. State, 246 
So. 2d 760, 763 (Fla. 1971). A different question is pre- 
sented, however, when the defendant's law- 
yer-turned-prosecutor has knowledge of relevant client 
confidences but [***13] is screened from participating 
in the defendant's prosecution. 

Courts in other jurisdictions are divided as to 
whether the presence of a criminal defendant's former 
counsel in a prosecutor's office automatically precludes 
the entire office from proceeding against the defendant in 
a related matter. The majority of jurisdictions do not per 
se disqualify the entire prosecutor's office solely because 
one member of the staff had represented the defendant in 
a related matter. Instead, these jurisdictions permit an- 
other prosecutor to handle the case if the [** 151] de- 
fendant's former counsel has been effectively screened 
from participating in the prosecution. See State v. Pen- 
nington, 115 ;V.A/. 372. 851 P. 2d 494, 498 (X.A1. 1993), 
cert, denied, 115 KM. 409, 852 P. 2d 682 (citing cases in 
20 states and 2 federal circuits that follow the majority 
rule). These courts hold that a prosecutor's public duty to 
seek justice rather than profits in combination with an 
effective "chinese wall" provides an adequate safeguard 
against the improper disclosure of a [*573] defend- 
ant's confidences. See 851 P. 2d at 498-500; In re Grand 
.hay 91-L 790 F. Supp. 109, 112 (E.D.Va. 1992) (citing 
United States v. Caggiano, 660 F. 2d 184, 191 [***14] 
(6th Cir. 1981)). These courts also hold that a per se rule 
results in the unnecessary disqualification of prosecutors 
in cases where the risk of a breach of confidentiality is 
slight and inhibits the ability of prosecuting attorney's 
offices to hire the best possible employees. Pennington, 
851 P. 2d at 499; State v. Camacho, 329 \'.C. 589~, 406 
S.E.2d868, 874 (N.C. 1991). 

Jurisdictions that follow the minority rule prohibit 
screening to remedy imputed conflicts and per se dis- 
qualify the entire prosecutor's office, regardless of the 
good faith intent and motivation of the prosecutors in- 
voked. See State v. fatigue, 108 Ariz. 521, 522-23, 502 
P. 2d 1340, 1341-42 (1972); Younger v. Superior Court, 
77 Cal. App. 3d 892, 896, 144 Cal. Rptr. 34, 37 (Cal. Ct. 
App. 1978): People v. Stevens, 642 P. 2d 39, 41 (Colo. Ct. 
App. 1981); Slate v. Cooper, 63 Ohio Misc. I, 6-7, 409 
.WE. 2d 1070, 1073 (1980); People v. Sf tinkle, 51 .\.Y.2d 
417, 420-21, 434 N.Y.S.2J 918, 920, 415 S.E.2d 909, 
910-11 (1980). Courts in these jurisdictions hold that a 
per se rule is required to preserve public confidence in 
the criminal justice system by eliminating any appear- 
ance of impropriety. See [*** 15] Stevens, 642 P. 2d at 
41 (citing Shinkle, 51 N.Y.2d at 420-21, 434 X.Y.S.2d at 
920. 415 \\E.2dat910). 

We hold that the employment of a criminal defend- 
ant's former counsel in a Commonwealth's Attorney's 



office does not per se disqualify the entire office from 
handling the prosecution of the defendant's case in a re- 
lated matter. Instead, whether the apparent conflict of 
interest created when a criminal defendant's former 
counsel joins a Commonwealth's Attorney's office justi- 
fies the disqualification of other members of the office is 
a matter committed to the exercise of discretion bv the 
trial court. Petmington, 851 P. 2d at 500 We believe 
that a more flexible, case-by-case approach enables a 
trial court to protect a criminal defendant from the due 
process concern at issue — the disclosure of confidences 
revealed to his attorney during the 

attorney -client relation ship— while [*574| avoid- 
ing unnecessary' disqualifications and other disruptive 
effects that a perse rule would have on Commonwealth's 
Attorney's offices. 

We are mindful of the opinion of the Virginia State 
liar's Standing Committee on Legal Kthics and Unau- 
thorized Practice of Law that holds that "chinese [*** 16] 
walls" or other screening procedures do not cure imputed 
conflicts within a Commonwealth's Attorney's office. See 
Virginia .State Bar Standing Committee on l,egal Kthics 
and Unauthorized Practice of Law, Opinion No. 1020 
(Jan. 21,1 988) (holding that the plan for erecting a "chi- 
nese wall" within a Commonwealth's Attorney's office 
does not eliminate any potential imputed conflicts arising 
under Rules of the Supreme Court of Virginia Pt. 6. § II. 
DR. 5-105). Wlnle we agree that an ethical rule that 
strives to avoid the appearance of impropriety is a wor- 
thy standard for professional conduct, a criminal de- 
fendant's constitutional right to due process does not en- 
title him to a prosecution free of such appearances. Cf. 
Cuyler v. Sullivan, 446 U.S. 335, 348, 100 S. Ct. 1708, 
1718, 64 I. Ed. 2d 333 (1980) (stating that a defendant's 
Sixth Amendment right to counsel is not violated v\hen 
his lawyer has a "possible" or "potential" conflict of in- 
terest). Instead, a criminal defendant is denied due pro- 
cess only when his former counsel joins a Common- 
wealth's Attorney's office and is not effectively screened 
from contact with the Commonwealth's attorneys who 
are handling the defendant's case |***17] on a related 
matter. ' See [**152| Thompson, 246 [*575] So. 2d 
at 763 (holding that a defendant's due process rights are 
violated only if his former lawyer prosecutes him on a 
matter related to the representation or discloses client 
confidences to other prosecutors); United States v. Goot, 
894 F.2d 231, 236-37 (7th Cir. 1990). cert, denied, 498 
f'.S. 811, 111 S. Ct. 45, 112 L. Ed. 2d 22 (1990) (holding 
that defendant's right to due process was not violated bv 
the employment of his former counsel in the U.S. Attor- 
ney's office where the former counsel recused himself 
and was screened from the prosecution of defendant's 
case). 
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4 Screening procedures such as " Chinese walls" 
are utilized in other contexts in the criminal pro- 
cess. For example, in Welsh v. Commonwealth, 
the defendant in a state criminal proceeding was 
granted immunity from federal prosecution and 
compelled to testify before a federal grand jury 
and at a federal criminal trial. 246 Va 337, 
341-42, 437 S.E.2d 914, 915-16 (1993). In order 
to prevent the state prosecution from being un- 
constitutionally tainted by information obtained 
from the defendant under his federal grant of 
immunity, the Commonwealth's attorneys in 
Welsh established a " Chinese wall" between 
themselves and the information known to federal 
prosecutors regarding the defendant's immunized 
testimony- Id. at 346-47, 437 S.E.2d at 918-19. 
This Chinese wall was an integral component of 
the Commonwealth's case to show that its prose- 
cution of the defendant was based on information 
wholly independent from his immunized testi- 
monv. hi. 

Although the decision to disqualify an 
entire Commonwealth's Attorney's office is committed to 
the exercise of the trial court's discretion, we also hold 
that, in light of due process considerations, a trial court 
should grant a criminal defendant's motion to disqualify 
when the circumstances indicate that the defendant's 
former counsel in a related matter has not been effec- 
tively screened from contact with the Commonwealth's 
attorneys who are prosecuting the defendant. See Pen- 
nington, 851 P.2d at 500-01: Camacho, 406 S.F.2d at 
875 (citing Young v. State, 297 Md. 286, 297, 465 A. 2d 
1/49, 1 155 (1983)). In a hearing on a defendant's motion 
to disqualify, the defendant has the burden of proving 
that a member of the Commonwealth's Attorney's office 
counseled him on a matter related to the pending crimi- 
nal case. See Pennington, 851 P. 2d at 500-01. If the de- 
fendant satisfies this burden, a presumption arises that 
the employees of a Commonwealth's Attorney's office 
share confidences with respect to matters handled bv the 
olTicc. See 85 J P. 2d at 501 (citing Coot, 894 b\2d at 
234-35). The Commonwealth then must rebut this pre- 
sumption by proving that the defendant's former [*** 19] 



lawyer has been effectively screened from contact with 
the Commonwealth's attorneys working on the defend- 
ant's case. See id. 

Based on the circumstances of this case, we hold 
that the trial court abused its discretion when it denied 
appellant's motion to disqualify. The record established 
that appellant's counsel at trial had joined the Common- 
wealth's Attorney's office prior to the initiation of the 
proceeding to revoke [*576] appellant's suspended 
sentence. The revocation proceeding is related to appel- 
lant's initial trial because they arose from the same matter 
and the confidences that appellant disclosed to his coun- 
sel in preparation for the trial could be highly relevant to 
the attempt to revoke his sentence Additionally, the 
Commonwealth failed to meet its burden of proving that 
appellant's former counsel had been effectively screened 
from contact with the Commonwealth's attorney han- 
dling the revocation proceeding. Although the Com- 
monwealth's attorney asserted during argument that he 
had erected a "chinese wall" between himself and appel- 
lant's former counsel, the Commonwealth's attorney of- 
fered no evidence, such as affidavits bv him and appel- 
lant's former counsel, regarding the existence [***20| 
and effectiveness of the screening procedures actually 
utilized. See State ex. rei Tyler v. MacOiieen, 191 W. 
J a 597, 600, 447 S.E.2d 289, 292 (1994) (indicating that 
affidavit by prosecuting attorney and member of office 
who previously represented defendant was sufficient 
evidence to prove existence of effective screening pro- 
cedures). Because the Commonwealth did not mce( its 
burden of proving that it had implemented effective 
screening procedures to prevent the disclosure of appel- 
lant's confidences, we hold that the trial court abused its 
discretion when it denied appellant's motion to disqualify 
the Commonwealth's attorney. 

for the foregoing reasons, we reverse the order of 
the trial court revoking appellant's suspended sentence. 
We remand this case to the trial court for further pro- 
ceedings [ * * 1 53] consistent with this opinion if the 
Commonwealth be so advised. 

Reversed and remanded. 
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UPON A REHEARING EN BANC 

A jury convicted Merry Christine Pease of second 
degree murder and use of a firearm during the murder of 
her husband, Dennis Pease. 'Fhe defendant contends the 
trial placed her in double jeopardy, the substitute prose- 
cutor had a personal interest in the outcome of the case, 
and the evidence [*347] was insufficient to convict. A 
panel of this Court held the defendant was not placed 
twice in jeopardy nor was the substitute prosecutor dis- 
qualified, but it held the evidence was insufficient and 
reversed the convictions. We granted a petition for re- 
hearing en banc and staved the mandate of the panel 
[***2] decision. Upon rehearing en banc, we affirm the 
trial court. 

In August 1994, a jury convicted the defendant of 
the murder of her husband. This Court reversed the con- 
viction because the Commonwealth's Attorney examined 
a witness during her appearance before the grand jury 
and influenced the grand jurv in returning the indictment. 
Pease v. Commonwealth, 24 Va App. 397, 400, 482 
S.E.2d851, 852(1997). 

On remand, the trial judge appointed substitute 
Commonwealth's attorneys. Code § 19.2-155, and a new 
grand jurv re-indicted. Those prosecutors moved to nolle 
prosequi the indictments because they received a report 



of the medical examiner that ruled the death a suicide. 
The substitute Commonwealth's attorneys did not have 
the report when they re-indicted, and it was not in the 
tiles received from the first prosecutor. The trial judge 
granted the motion. 

Several months later, the trial judge appointed Tim- 
othy McAfee, the Commonwealth's Attorney at the first 
trial, substitute Commonwealth's attomev. A grand jurv 
indicted (he defendant for the third time. The defendant 
moved to dismiss the indictments because of prosecuto- 
rial [***3] misconduct at the first trial and because the 
substitute Commonwealth's attorney had conflicts of 
interest. iTie trial judge denied the motions. 

"It has long been settled . . . that the Double Jeop- 
ardy Clause's general prohibition against successive 
prosecutions does not prevent the government from re- 
trying a defendant who succeeds in getting his first con- 
viction set aside, through direct appeal or collateral at- 
tack, because of some error in the proceedings leading to 
conviction." Lockhart v. Nelson, 488 U.S. 33, 38, 102 L. 
Ed. 2d 265, 109 S. Ct. 285 (1988). The defendant argues 
that double jeopardy bars her retrial |*348] because the 
prosecutor's misconduct caused reversal of the first con- 
viction. "Only where the governmental conduct in ques- 
tion is intended to 'goad' the defendant into moving for a 
mistrial may a defendant raise the bar of double jeopardy 
to a second trial after having succeeded in aborting the 
first on his own motion." Oregon v. Kenned}', 456 C.S. 
66 7, 676, 72 L. Ed. 2d 416, 102 S. Ct 2083 (1982). 
Kennedy rejected an attempt "to broaden the test from 
one of intent to provoke a motion for a mistrial to a more 
generalized standard [***4] of 'bad faith conduct' or 
'harassment' on the part of the . . . prosecutor." Id. at 674. 

In this case, the Commonwealth's Attorney violated 
statutory criminal procedure by questioning a witness 
during her grand jurv appearance. As the trial judge 
found, the misconduct was not an instance in which the 
"prosecutor was trying this case and got to a certain point 
and thought he was going to lose it." The record reflects 
nothing to indicate the prosecutor intended to delav the 
trial or to goad the defendant into asking for f**275| a 
mistrial. "Without the requisite intent, however, gross 
prosecutorial misconduct will not satisfy the exception 
set forth in Kennedy " Robinson v. Commonwealth, 17 
Va App. 551, 555, 439 S.E.2d 622, 625, 10 Va Law Rep. 
798 (1994). Accordingly, we hold the trial court correct- 
ly denied the motion to bar retrial 
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The defendant argues that the substitute Common- 
wealth's attorney, Timothy McAfee, had a personal in- 
terest m the outcome of the second trial. She asserts thai 
when the trial judge appointed him as substitute Com- 
monwealth's attorney, McAfee had two ethical com- 
plaints against him pending from the first trial. She con- 
tends that he could not be [***5] impartial and the trial 
judge erred in not dismissing the indictment. 

The Virginia State Bar was investigating two com- 
plaints arising from McAfee's conduct during the first 
trial: improper communication with the first grand jury, 
and withholding a medical examiner's report indicating 
the victim committed suicide. After a lull hearing on the 
motion to dismiss for |*349] prosecutorial miscon- 
duct, the trial court noted that McAfee had been a federal 
prosecutor and "mixed the federal with the stale grand 
jurv situations." It found that it was just as probable as 
not that the medical examiner's report was a part of the 
documents received by McAfee from the medical exam- 
iner. It did not find McAfee withheld the report from the 
materials furnished the defense. 

lhe trial court concluded that McAfee was not re- 
taliating, had no reason to be vindictive, and demon- 
strated the ability to be fair, impartial, and objective The 
trial |udge determined that McAfee had no "personal 
interest in the outcome of [the] case" and no actual bias 
to bar his participation as the prosecutor. 

"A special prosecutor appointed by the trial judge 
steps into the role of public prosecutor and necessarily 
accepts that duty [***6] of impartiality." Adkins v. 
Commonwealth, 26 Va. App. 14, 19, 492 S~E.2d 833, 835 
(1997). The record supports the trial court's ruling that 
the special Commonwealth's attorney was impartial. Ac- 
cordingly, we affirm the ruling. 

Dennis Pease, the defendant's husband, was killed 
by two gunshots fired within an inch of his chest. The 
Commonwealth maintains his death was murder: the 
defendant asserts it was suicide. It was one or the other. 
The Commonweal tli postulated that the defendant shot 
her husband in the bedroom during an argument, that he 
walked into the living room and collapsed on the floor 
where the defendant shot him a second time, and that she 
then shot herself while in the kitchen to disguise the 
murder. 

The defendant postulated that the victim shot the 
defendant, firing at her from the bedroom door down the 
hall toward the kitchen. The defendant escaped and ran 
from the trailer. When he saw that she had run to a 
neighbor's house, the victim shot himself with the bullet 
passing through his lung and into the kitchen coming to 
rest in the ironing board. The victim then went into the 
bedroom where he began f *350] bleeding. From there 



he trailed blood into the living [***7| room where he 
shot himself a second time through the heart. 

The two opposing theories derive from the physical 
evidence at the scene, the forensic analysis of that evi- 
dence, and the statements that the defendant made during 
the investigation. The defendant maintains the evidence 
was insufficient to exclude her theory of the evidence 
and to support the verdict of guilty. Dowden v. Com- 
monwealth, 260 Va. 459, 467, 536 S.E.2d 437, 441 
(2000), reiterated the precepts of appellate review of this 
issue: 

Where the sufficiency of the evidence is challenged 
after conviction, it is our duty to consider it in the light 
most favorable to the Commonwealth and give it all rea- 
sonable inferences fairly deducible therefrom. We should 
affirm the judgment unless it appears from the evidence 
that the judgment is plainly wrong or without evidence to 
support it ... . Additionally, when a defendant challeng- 
es the sufficiency of the evidence, if there is evidence to 
sustain the verdict, this Court should not overrule it and 
substitute its own judgment, even if [**276] its opin- 
ion might differ from thai of the jurv. 

(Citations and internal quotations omitted). 

About 4:00 p.m., November 18, 1993, the [***8j 
defendant appeared at her neighbor's house, and staled "I 
have been shot. Help me." The neighbor, a law enforce- 
ment officer, observed a gunshot wound that completely 
penetrated her abdomen. lie saw a powder bum on her 
sweatshirt and a powder burn on her right hand that ran 
from her wrist to the first knuckle of her little finger. The 
defendant explained that she and her husband were ar- 
guing, and he went into the bedroom. When she knocked 
on the door to get him to come out, he jerked the door 
open, and shot her at very close range. "He just shot me 
and I ran." When asked, she specificalh denied having 
touched the gun. When asked how she got the powder 
burn on her hand, she fried to rub it off with a washcloth. 

At the neighbor's house, the defendant displayed no 
apprehension that her husband might pursue her. She 
exhibited no | * 3 5 1 1 visible injuries other than the 
wound to her abdomen. The defendant staled she "did it 
all for Chris and Ketzie [her children from a prior mar- 
riage]," and "I'm all that Chris and Ketzie have now." As 
she left for the hospital, she said, "I mav have heard an- 
other shot. I am not sure." 

When police and sheriff's deputies went to the de- 
fendant's trailer, thev f***9] found the victim sprawled 
across the living room floor lying in a pool of his blood, 
dead. In his left hand was a blood soaked rag: near the 
other was a pistol. Both of the victim's hands were 
bloody, but his palm carried no impression from the pis- 
tol grip. No blood was on the gun. 
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A path of blood led from the tody, to the kitchen, 
pasl an overturned chair, and through the hall into the 
master bedroom. That bedroom was in shambles. The 
blinds and curtains were pulled from the window and 
strewn across the room. The bed covers including a red 
sheet were pulled off, and feathers from a ripped open 
pillow covered everything. Before disturbing the scene, 
investigators made a video recording and took extensive 
photographs throughout the trailer. These were presented 
at trial, and the witnesses used them extensively as visual 
aids to describe, define, and clarify their testimony. 

The pistol on the living room floor was a .357 cali- 
ber revolver that contained three expended cartridges. 
Investigators located two bullets during the initial inves- 
tigation. One remained in the victim harelv penetrating 
the skin of his back. A second bullet lodged in an ironing 
hoard in the laundry room behind [***10| the kitchen. 
It penetrated the kitchen wall on a slightly downward 
trajectory 45 inches above the floor and passed through a 
box of detergent before coming to rest. 

The investigators could not find the third bullet 
though they searched the trailer for two days. 7"hey 
searched for it most extensively along a path running 
from the bedroom door, where the defendant said her 
husband had fired it, down the hallway through the 
kitchen. Thev found no bullet, hole, or other trace of it. 
They also found no hole that the third bullet may have 
caused anywhere in the structure or its furnishings. 
f*352] Four different officers testified affirmatively 
that it was not in the windovvsill of the kitchen window. 
The bullet was not produced until about two weeks later. 

Two weeks after the homicide, the chief investigator 
informed the defendant that the sheriffs office could not 
rule the death a suicide because they "have got a missing 
bullet, the one vou was shot with and. you know; we 
can't find it." A few days later the defendant called the 
investigator and informed him that she had located the 
bullet. lie returned to the defendant's trailer, and the de- 
fendant took him to the kitchen, moved the curtain at 
[***11] the window, and showed him a .38 caliber bul- 
let. The bullet was "lying ... in the sill like it had never 
been moved. " Later analysis revealed a single red thread 
was attached to it. 

Laboratory analysis of the physical evidence estab- 
lished that the decedent had been shot twice in the chest 
from a maximum distance of one inch. The defendant 
had been shot from the same range. All three shots came 
from the revolver recovered from the living room. No 
discernible fingerprints [**2771 appeared on the gun, 
and it gave no indication that it had been wiped clean. 

The autopsy report described the wounds and the 
paths of the bullets through the victim's body. Both en- 
tered his front chest. One penetrated the right lung and 



exited the body. lhe other penetrated the heart but did 
not exit. Kither wound was lethal, but the bullet through 
the lung most likely would not cause death for several 
minutes. The bullet through the heart caused death al- 
most immediately, [f the bullet through the lung were the 
first shot, the victim would have been capable of inflict- 
ing both wounds. The wounds to the victim "could be 
self inflicted or inflicted by someone else." 

The Commonwealth presented extensive testimony 
[*** 12J from forensic experts that explained and inter- 
preted the physical evidence found at the scene. The 
gunshot residue analysis could not determine whether the 
defendant or the victim had fired the gun. The victim had 
primer residue on both hands. The defendant had primer 
residue on her face and right hand, \*353 | and she had 
"particles that were indicative of primer residue on her 
left hand." 

An expert in firearms stated the muzzle of the re- 
volver was "at or near contact" when it discharged into 
the defendant. To deposit gunpowder on a person's hand 
the hand would have to be less than one inch from the 
gun. Touching a gun when it was not being fired would 
not leave a powder burn. 

A blood stain and spatter analysis interpreted the 
blood found at the scene. A single trail of the victim's 
blood began in the bedroom. It ran down the hall, 
through the kitchen, and into the living nxmi Nothing 
suggested more than one trail of blood, The victim had 
stepped in his blood between the kitchen and the living 
room and then transferred it to the carpet as he moved 
into the living room. 

The defendant called the medical examiner to ex- 
plain that a person with a wound through the lung most 
liketv would live [***13j for a few minutes but could 
survive for several hours. The medical examiner was not 
able to conclude when the blood started to flow from the 
wound to the lung. It was possible for someone to walk 
twelve to fifteen feet after being shot without dripping 
any blood on the floor. It was also possible to walk that 
distance, pull blinds and curtains oil the bedroom wall, 
walk another twenty feet into the living room, and inflict 
a second gunshot wound. 

The Commonwealth [resented evidence of the de- 
fendant's statements and remarks made over the course 
of the investigation The subsequent explanations varied 
from those made initially to her neighbor. At the hospital 
while she was still in the emergency room, the defendant 
stated she walked away from the bedroom dtx>r into die 
kitchen. She was standing near a chair beside the kitchen 
table when the husband opened the bedroom door and 
shot her. He was from five to eight feet from her when he 
shot. He then came towards her and brandished the pis- 
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tol. She struck it with her right hand and begged him not 
to kill her. She jerked avvav and ran to neighbors. 

[*354| The next morning, the defendant said she 
and her husband were arguing about monev. lie went to 
j***j4| ner car an( j something to it. He returned 
and locked himself in the master bedroom. She went to 
the door and demanded to know whal he had done to her 
car. He opened the door, shot her, but then caught her in 
the kitchen. She hit his gun hand without touching the 
gun and ran out the front door. She thought she heard 
another shot as she ran off the porch. About two weeks 
later, the defendant said the argument was over her not 
spending more time with him, and they had discussed 
getting a divorce. That time, she denied hearing any 
shots after she left die house. 

Two other incidents suggested that the defendant 
was present after the victim was shot and that she lacked 
remorse. She was present during interrogation of the 
deputy chief medical examiner. When asked whether the 
victim would have been in pain after the first shot, the 
defendant interjected, "a lot." Another time during the 
investigation, witnesses described her as laughing and 
giggling as she viewed the photographs of her dead hus- 
band on the floor of the trailer. 

|**278] From the evidence presented, the jury 
must determine credibility and the weight of thai which it 
finds as true. '" The weight which should be given to evi- 
dence and [***15] whether the testimony of a witness 
is credible are questions which the tact finder must de- 
cide.'" Cantrell v. Commonwealth, 7 Va. App. 269, 290, 
373 S.E.2d 328, 339, 5 l a. law Rep. 734 (1988) (quot- 
ing Bhdgeman v. Commonwealth, 3 Va. App. 523, 528, 
351 S.E2d598, 601, 3 Va. Law Rep. 1521 (1986)). 

After determining credibility and assessing the 
weight of the testimony, the jury must ascertain what 
reasonable inferences arise from the (acts thev found 
proven bv that testimony'. '"What inferences are to be 
drawn from proved facts is within the pro\ince of the 
jurv . . . .'"Id. (quoting lligginbotham v. Commonwealth, 
216 Va. 349, 353, 218 S.E.2d 534, 537 (1975)). If alter- 
native inferences are possible, the jury resolves the dif- 
ferences and determines which inferences are reasonably 
drawn. "The jury must use its experience f*355] with 
people and events in weighing the probabilities." Hol- 
land v. Cm ted States, 348 U.S. 121, 140, 99 L Ed. 150, 
75 S. Ct. 127(1954). The trier of fact has the responsibil- 
ity "to resolve conflicts in the testimony, to weigh the 
evidence, and to draw reasonable inferences from basic 
facts to ultimate facts." Jackson v. Virginia, 443 US. 
307 319, 61 L. Ed. 2d 560, 99 S. Ct. 2781 (1979). 
[***I6J 

1' inalK, the jury decides if the proven facts, and the 
reasonable inferences drawn from them, establish guilt 



bevond a reasonable doubt. If so, the jury, as instructed, 
convicts. If the jurv decides that a theory of innocence 
remains and the theory is reasonable, it, as instructed, 
acquits. "Whether an alternative hypothesis of innocence 
is reasonable is a question of fact ..." Archer v. Com- 
monwealth, 26 Va. App 1, 12, 492 S.E.2d 826, 832 
(1997). 

On appeal, we review the jury's decision to see if 
reasonable jurors could have made the choices that the 
jury did make. We let the decision stand unless we con- 
clude no rational juror could have reached that decision. 
"If there is evidence to sustain the verdict, this Court 
should not overrule it and substitute its own judgment, 
even if its opinion might differ from that of the jurv." 
Dowtk'/i, 260 Va. at 467, 536 S.E.2d at 441 {citations and 
internal quotations omitted). 

Three shots were fired and inflicted three distinct 
wounds: two to the victim, one to the defendant. The 
person who tired the shot through the victim's lung tired 
the shot through his heart. Both sides agree to that infer- 
ence. The [***17] person who fired those two shots 
could ha\e been the victim or the defendant. 

The shot through the victim's heart was fired in the 
living room where the bullet remained lodged in him. 
Both sides agree to that inference. The place where the 
other two bullets were discharged is not so easily fixed. 
Tangible damage does not record the path of the bullet 
found in the windowsill, and the Commonwealth and the 
defense do not agree about it. However, they do agree 
that the same bullet could not have hit both the victim 
and the defendant. 

[*356| The path of the bullet into the ironing 
board was exactly opposite to the path of a bullet found 
in the windowsill: the former going from right to left 
when facing the trailer and the latter going from left to 
right. Ihe location of the bullet in the windowsill was 
approximately in the same plane as that formed by the 
wall between the kitchen and the laundry room. If the 
iron ing-board-bul let struck the defendant, the \ictim did 
not fire a shot from the bedroom door, down the hall, and 
into her as she claimed. 

Before the jurv scrutinized the evidence, theoreti- 
cally either bullet could have hit either person. The iron- 
ing- board-bullet or the windowsill -bullet [***18| could 
have hit the victim or the defendant. But. once the be- 
lievable evidence links one of the two bullets to one of 
the two persons shot, the other bullet must be linked to 
the other person shot. Defining whom the iron- 
ing-board-bullet struck defines whom the window - 
sill-bullet struck. If the bullet in the ironing board passed 
through the victim's lung, then the bullet in the window- 
sill hit the defendant. If the ironing-board-bullet passed 
through the defendant, then the windowsill -bullet pene- 
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Iraled ihe victim's lung. The possible explanations were 
mutually exclusive. 

[* * 279] Defining which bullet struck which per- 
son defines whether the homicide is murder or suicide. 
The victim committed suicide if the ironing-board-bullet 
hit him or if the windowsill-bullet hit the defendant. 
Conversely, the defendant committed murder if the iron- 
ing -board-bul let hit her or if the window sill -bullet hit the 
victim. When evidence establishes the truth or falsity of 
any one of the alternatives, it resolves the truth or falsity 
of all possibilities. En doing so, it resolves the guilt or 
innocence of the defendant beyond a reasonable doubt. 

The iLirv resolved the issue of whether a bullet 
passed from the bedroom [***19] door, through the 
defendant, and landed in the windowsill. The verdict 
reflects the jury's decision to disbelieve the defendant's 
story. Four witnesses staled unequivocally that the sill 
contained no bullet the night of the shootings. The bullet 
suspiciously appeared after the investigator told the de- 
fendant he would not rule the death a suicide [ * 3 5*7 J 
without it. Other evidence contributed to make the de- 
fendants story unlikely. According to the defendant, the 
bullet traveled a maximum distance of six to eight feet 
and landed at nearly a right angle to the initial axis of 
llight. It landed in the corner of the windowsill closest to 
the point of discharge, but it was so spent it dropped onto 
the sill without breaking the window, marking the sill, or 
tearing the curtains that covered the window. 

m deciding to disbelieve the defendant's claim she 
found the bullet, the jury would have considered and 
evaluated her other statements and conduct, from her 
first statement to her neighbor, she gave stories incom- 
patible with irrefutable physical facts. She claimed she 
had never touched the gun, but she had a large powder 
burn on her hand, which she tried to wash off. The de- 
fendant maintained she j***20] was six to eight feet 
from the gun when shot, but the residue on her sweatshirt 
established the gun was within one inch of her when it 
discharged. She claimed she left the trailer before the 
victim was shot, but she made remarks that indicated 
otherwise. 

The jurv was entitled to evaluate the reasonableness 
of the defendant's story. "Moreover, the jurv was not 
required to believe the defendant's explanation, and if 
that explanation is not believed, the jury may infer that 
the accused is lying to conceal his guilt." Black v. Com- 
monwealth, 222 Va. 838, 842, 284 S.E.2d 608, 610 
(1981). The jurors did not believe the bullet landed in the 
windowsill where the defendant said she found it. If that 
basic fact was not true, it was not reasonable to infer the 
ultimate fact that the shot was fired from the bedroom 
door, through the defendant, and onto the windowsill. 
Having found the defendant lied, reasonable jurors could 



infer that she found the bullet elsewhere in the trailer and 
planted it in the windowsill hoping to bolster her story 
that she was shot bv the victim. Such decisions were 
neither arbitrary nor capricious, but the very essence of 
trial bv jury. 

The physical |***2I| evidence permits a reasona- 
ble conclusion that the defendant shot herself and was 
not shot by the victim. [*358| The iron- 
ing-board-bullet penetrated the w^all 45 inches from the 
floor, the exact height of the entrance wound to the de- 
fendant. The jury used its experience with people and 
events in weighing the probabilities of the defendant's 
story: that the victim decided to shoot the defendant dur- 
ing their argument; that he found the defendant's gun. 
hidden where .she did not expect him to find it; and that 
he used it rather than his own pistol, which was loaded 
and readily available. The jury also assessed the proba- 
bility that the victim, after shooting the defendant once, 
let her flee from his grasp without firing a second time. 

The jury determined it was not reasonable to believe 
the victim first shot himself in the lung, then walked to 
the bedroom without bleeding where he tore the room 
apart, and then walked back to the living room before 
shooting himself the second time. The victim dripped 
blood from the bedroom, to the kitchen, to the living 
room. The trail began next to the dresser under which the 
defendant had hidden her gun. It inexorably records his 
path of weakening capacity and [***22j diminishing 
consciousness from the bedroom into the living room 
where the fatal shot penetrated his heart, 'fhe jury as- 
sessed the demonstration of the way the \ictim had to 
hold the gun to inflict the first wound. The [**280] 
victim was right-handed. The shot entered near the nip- 
ple passing from right of center up and outward. The 
victim had emergency medical training and knew where 
his heart was. The lung shot would have required a con- 
scious contortion to avoid the heart. 

fhe jury also assessed whether it was reasonable to 
believe the victim could walk dripping the trail of blood 
shown in the exhibits without getting blood on his right 
hand, fhe gun had no blood or fingerprints on it. and the 
victim's right palm had no imprint from the pistol grip. 
An investigator testified he expected to find blood on the 
victim's hand because of the way he had dripped blood. 
The jury assessed whether that was reasonable in light of 
specific testimony the victim's palm contained blood 
distinctive from the type coughed from his mouth and 
nose as he lay dying. 

[*359| The jurors assessed whether it was rea- 
sonable to infer that the defendant was present when the 
victim was shot, fhe defendant fled from the trailer 
|***23] but was not afraid the victim pursued her. 'fhe 
defendant made statements that indicated she knew he 
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was dead. She knew the victim was in pain from the lung 
shot. A blood-spatter expert found no indication that a 
smear of blood on the victim's back could have been 
made by him. (_)ne strand of the defendant's hair was 
trapped in the blood coughed up by the victim as he lay 
on the floor dying. The defendant was able to find the 
third bullet when no one else could. 

The defendant argues in her brief that if an item of 
evidence is susceptible of two interpretations, the jury 
cannot relv on it to convict unless the Commonwealth 
shows the defendant's interpretation is impossible. That 
is, if another explanation is possible, the Commonwealth 
must exclude the possibility. It is a review of the facts we 
rejected in Cantrell. 

The defendant's argument misapplies the require- 
ment that the Commonwealth must exclude every rea- 
sonable hypothesis of innocence. The defendant applies 
the maxim to each individual item of evidence. If the 
defense offers a possible explanation for the item, the 
Commonwealth fails to exclude every reasonable hy- 
pothesis of innocence unless it shows the defendant's 
possible [***24| explanation is impossible. "We place 
too great a burden on the Commonwealth if w e require it 
to exclude every possible theory or surmise presented by 
the defense." Black, 222 Va. at 841, 284 SE. 2d at 609. 

For example, the defendant argues no inference can 
be drawn against her from the fact she had a large pow- 
der burn on her hand. The defendant maintained that 
shooting herself could not have made the particular 
shape of burn she received. She argued the evidence in- 
dicated that she could have received that burn by placing 
her hand just above the entrance wound as the gun fired 
into her. The Commonwealth maintained it was made by 
holding the gun while shooting herself. Both sides punc- 
tuated the testimony supporting their interpretations of 
this item of evidence with demonstrations. The |*36()| 
jurv had those demonstrations in mind while assessing 
whether the defendant's interpretation was reasonable 
under all the related facts and circumstances. <.)n appeal 
we grant the inference favorable to the Commonwealth if 
it is reasonable. The record on appeal does not provide 
those demonstrations that give integral definition of the 
spoken word. However, the record does not require that 
1***25] we find it unreasonable to reject the defend- 
ant's theory and accept the Commonwealth's theory. Ac- 
cordingly, an adverse inference could be drawn from the 
powder burn and the powder burn was a circumstance 
the jurv could consider when deciding guilt. 

The statement that circumstantial evidence must ex- 
clude everv reasonable hypothesis of guilt is an alterna- 
tive way of staling the fundamental precept that the 
Commonwealth has the burden to prove each element of 
an offense beyond a reasonable doubt. It reiterates "the 



standard applicable to every criminal case." Cook v. 
Commonwealth, 226 Va. 427, 433, 309 S.E.2d 325, 329 
(1983): see Holland, 348 U.S. at 140. Circumstantial 
evidence is not viewed in isolation. '"While no single 
piece of evidence mav be, sufficient, the "combined 
force of many concurrent and related circumstances. 
|**281] each insufficient in itself, may lead a reasona- 
ble mind irresistibly to a conclusion. Derr v. Com- 
monwealth 242 Va. 413, 425, 410 S.E.2d 662, 669, 8 Va. 
Law Rep. 1350 (1991) (quoting Stamper v. Common- 
wealth, 220 Va. 260, 273, 257 S.E.2d 808, 818 (1979) 
(quoting Karne s v. Commonwealth, 125 Va. 758, 764, 99 
S.E. 562, 564 (1919))). [***26] 

Whether the defendant's explanation is a "reasona- 
ble hypothesis of innocence' is a question of fact." 
Cantrell, 7 Va. App. at 290, 373 S.E. 2d at 339. A jury 
does not have to accept a fact if they find the basis for it 
is improbable. It can be improbable because it is based 
on testimony the jurv does not believe: or it is not rea- 
sonable to draw r an inference based on their collective 
experience of people and events. "It is within the prov- 
ince of the jurv to determine what inferences are to be 
drawn from proved facts, provided the inferences are 
[*36l] reasonably related to those facts." Inge v. Com- 
monwealth, 217 Va 360, 366, 228 S.E.2d 563, 567-68 
(1976). 

Much of the evidence in this case was undisputed. 
The two sides offered opposing interpretations. A jury 
resolves such conflict. Indeed, twice juries accepted the 
interpretation of evidence argued by the Commonwealth. 
1 "When, as here, conflicting inferences flow from the 
undisputed evidence, principles of appellate procedure 
require us to adopt those conclusions most favorable to 
the Commonwealth if fairlv deducible from the proven 
facts." Pugh v. Commonwealth, 223 Va 663, 667, 292 
S.E.2d339, 341 (1982). j***27] 

1 1 "his Court did not grant an appeal on the is- 
sue of the sufficiency of the evidence on the first 
appeal. 

When the facts are viewed in the light most favora- 
ble to the Commonwealth and all reasonable inferences 
consistent with guilt are granted to it, no reasonable the- 
ories of innocence remain. The combined force of the 
many concurrent and related circumstances proved be- 
yond a reasonable doubt that the ironing -board-bullet 
passed through the defendant. Thus, the victim could not 
have shot her, and he did not kill himself. As this jurv 
reasonably viewed the evidence, onh the defendant 
could have killed him. Accordingly, we affirm. 

. {[firmed. 
CONCUR BY: Benton (In Part) 
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DISSENT BY: Benton (In Part) 
DISSENT 

Benton, I, with whom Elder, J., joins, concurring, in 
part, and dissenting, in part. 

1 concur with the majorily opinum on the issues of 
double jeopardy and prosecutorial misconduct. I dissent, 
however, from the majority's conclusion that the evi- 
dence was sufficient to sustain the convictions. 

I. 

At trial, the evidence [***28] proved that on the 
morning of November (8. (993. a friend of Merry 
Pease's husband approached him at work because he 
thought Pease's husband was angry [*362] with him. He 
testified that Pease's husband was acting differently than 
normal and "just wasn't his self." Pease's husband said he 
thought Pease was having an extra-marital affair, and he 
said "something was going to happen real soon." The 
co-worker told Pease's husband that when he thought his 
own wife was having an affair, he had removed the igni- 
tion coil from her car so that she could not leave home. 
Pease's husband left work at the end of his shift at 8:00 
a.m. 

Later that afternoon. Pease loudly knocked at the 
door of a neighbor, who was a police officer, and said, "I 
have teen shot. Help me." The neighbor called the 
emergency number and then attended to a wound near 
Pease's abdomen, where a "bullet had penetrated all the 
wav through her." He saw a powder burn on her clothing 
and on her hand. In response to the neighbor's questions, 
Pease said her husband shot her and she had not touched 
the gun. Although he later wrote that Pease was shot 
"point blank," the neighbor testified that this was only his 
interpretation of what she said. (***29[ fie testified 
that Pease told him the following events occurred: 

She said that they had been arguing and having 
some problems. That she had went [**282] to the 
back door, or the back bedroom to the door and was 
knocking on the door trying to gel Dennis to come out. 
And she said that he jerked the door open and pointed the 
gun at her and shot her. And she turned around and ran 
out of the residence. 

The neighbor testified that Pease said "as [she| went 
out of the house, [she] may have heard another shot." 
Pease also told him that her husband had disabled her car 
and that she first went to the road to get help but no one 
slopped. 

Pease was transported to a hospital where she re- 
ceived medical treatment for a life-threatening wound to 
her abdomen. Several investigators questioned Pease 



after she arrived at the hospital. Investigator Darnell tes- 
tified Pease said that she and her husband had argued for 
"a couple of weeks," that her husband had taken her 
checkbook, and that, on this day, she had been unable to 
start her car. Pease also said she [*363| was five to 
eight feel from her husband, near a kitchen chair, when 
he shot her. 

Investigator Robinson testified that thev did not rec- 
ord their |***30| interview with Pease. lie recalled she 
said the following in the interview: 

She had gone to the bedroom door of the master 
bedroom and asked . . . what he had done lo her car. 

She turned and walked awav from the bedroom into 
the kitchen or the bedroom door ink) the kitchen. Irie 
bedroom door opened and she turned and [he] fired a 
pistol striking her in the abdomen. 

He came towards her. He brandished the pistol. She 
said she struck the pistol with her right hand and asked 
him, said please don't kill me, she jerked awav from him 
and ran out the mobile home and ran seeking assistance 
at (he next door neighbors'. 

The police discovered Pease's husband dead in the 
living room of the home with two gunshot wounds, one 
to his right lung and a second wound to his heart. He was 
not wearing shoes or a shirt. A woman's underpants, 
drenched in his blood, was near his left hand. Feathers 
were on and near his body. In his pocket, the police 
found a wire from a ear's distributor cap and a wire that 
had been removed from the home's telephone. A Ruger 
.357 revolver, which was the weapon that fired the bul- 
lets, was on the floor near his body; it had three empty 
chambers. The Commonwealth offered as |***31| evi- 
dence the autopsy report, which described the two gun- 
shot wounds. 'Ihe report also contains the notation: "If 
[the] wound [to the lung] was ihe first shot, (Pease's 
husband] would have been capable of inflicting both 
wounds." Pease's husband's blood had an alcohol content 
of .10. 

The record contains extensive testimony concerning 
the condition and configuration of the mobile home resi- 
dence. When the police entered the home, the primary 
bedroom was in disarray. The blinds from the bedroom 
window were on the floor and demolished. Feathers from 
a burst pillow were strewn about. The bedroom door, 
which could be locked from [*364] inside, was onlv six 
feet from the kitchen table. A kitchen chair was over- 
turned in the hallwav between the two rooms. Pease's 
husband's shoes were in one of the children's bedrooms, 
along with his cigarettes and an alcoholic drink. A desk 
had been overturned in that rtx>m. 

The investigators found a bullet lodged in an ironing 
board near the kitchen. Another bullet, which caused the 
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wound to Pease's husband's heart, was found lodged in 
his back. The investigators searched that night for the 
third bullet but were unable to locate it. Thev also found 
no hole that [***32] the third bullet mav have caused in 
the structure or its furnishings. 

The next morning, the investigators again visited 
Pease in the hospital. One investigator said when they 
questioned Pease, she said she was in a lot of pain but 
wanted to talk. During this interview, Pease recounted 
the following: 

They had been arguing for about two weeks about 
money and the kids, that that day they were arguing 
about monev and she made a comment that he wouldn't 
give her enough money to run the household, that they 
had been arguing that morning about monev. 

******* 

[**283] She indicated she had went to the bed- 
room door to begin with because her husband. Dennis, 
had went to her car and done something to her car and 
came back into the trailer into the master bedroom, 
locked the door. 

She went to the door and asked him what have vou 
done to mv damn car and he opened the door and shot 
her. 

******* 

She gave Investigator Mullins an explanation that 
[her husband] had caught up with her, she was headed 
toward the living room but he had caught her in the 
kitchen and she had hit his hand that had the gun in it but 
that she never touched the gun. 

******* 

When she pushed his hand that [***33] had the 
gun m it awav in the kitchen, she ran out the front en- 
trance of the trailer and [*365] she thought she heard 
another shot as she was running off the porch, the front 
porch of the trailer. 

About two weeks later, Investigator Mullins visited 
Pease at her home. He testified that he told her the police 
could not rule this case a suicide because they "have got 
a missing bullet, the one vou was (sic) shot with and, you 
know, we can't find it." When he asked if her husband 
abused her in the past, Pease said that she and her hus- 
band had argued about her spending more time with him, 
that she had told her husband she had to spend several 
days each week with her father, and that thev had dis- 
cussed getting a divorce. She said her husband had never 
accused her of being unfaithful, but he was extremely 
obsessive and possessive. Pease also told the investiga- 
tors that her husband was strict with her children, that he 
was verbally abusive toward her, but that she had never 



obtained warrants against her husband for abuse. When 
asked if she had heard any shots after she left the house, 
she said she had not. 

Investigator Mullins testified that Pease called a few 
days later to inform him she had [ * * * 34] located the 
bullet. When he returned to Pease's home. Pease moved 
the curtain on the kitchen window and exposed a .38 
caliber bullet. Investigator Mullins testified that the bul- 
let was "lying . . . in the windowsill like it had never 
been moved." He also testified that the bullets were "wad 
cutters" that had previously been reloaded. He explained 
that the charges in the bullets were not as powerful as 
commercially purchased bullets and that, when shot from 
the gun, the bullet would not travel as fast as a regular, 
manufactured bullet. 

The Commonwealth produced extensive evidence 
from police investigators and forensic experts. The in- 
vestigators found no blood and no discernible finger- 
prints on the gun. Thev also found no indication that the 
gun had been wiped clean. An expert in gunshot residue 
testified that his analysis did not allow him to conclude 
whether Pease or her husband fired the weapon. He testi- 
fied that Pease's husband had primer residue on both 
hands and that Pease had primer [*366] residue on her 
face and right hand and "particles that were indicative of 
primer residue on her left hand." The gunshot residue on 
hands could indicate the person fired a weapon or was in 
close proximity |***35| to the discharge of a weapon or 
handled a dirty weapon. lie also testified "it would not 
be unusual at all for . . . primer residue to be found on 
[an] individual at a [distance] of six feet" and he would 
expect to find primer residue if an individual had a hand 
around the barrel of a revolver or around the cylinder. 

An expert in the field of firearms and toolmarks tes- 
tified that, based on his examination of Pease's sweat- 
shirt, the muzzle of the revolver was "at or near contact" 
with Pease when it was discharged at her. He testified 
that a hand could have a gunpowder burn even without 
coming in contact with the gun "if the heel portion of the 
hand was directly above the muzzle, then it would pick 
up the residue as opposed to the extending fingers or 
down the elbow." The firearms expert testified that in 
order for gunpowder to deposit on a person's hand the 
person's hand would have to be less than one inch away 
from the gun and that he would not anticipate a burn on 
the heel of a person's hands would be caused by simply 
touching the gun when it was not firing. 

A blood slain and spatter expert testified that the 
shots to Pease's husband would not [**284] neces- 
sarily cause blood to spray [***36| from the wound. 
She also testified that there was "one blood trail with 
connecting blood drops that connect from the bedrwm 
area through that hall, through the kitchen and into the 
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living room." There was no indication thai there had 
been multiple paths. The expert testified further that the 
blood on the floor between the kitchen and the living 
room had been disturbed "which indicates that . . . 
something had come into contact with that to move or to 
alter the blood that was in that pre-existing stain pattern." 
She testified that if someone's heel had disturbed the 
blood drop, thai the foot would create a "diminishing 
repetitive transfer . . . even' time it stepped." She also 
testified that there was evidence of such transfers on the 
floor and that a stain on the heel of Pease's husband's 
foot indicated he was responsible for the transfer. 

[*367] Testifying as Pease's witness, the assistant 
chief medical examiner gave the only testimony about 
the autopsv report. He testified that if he had to choose, it 
is more likclv that the shot to the heart was immediately 
incapacitating as opposed to the shot to the lung. He 
opined that a person with a bullet wound to the lung, 
such as found in Pease's [***37] husband, could live "at 
least a few minutes, probablv several minutes . . . and in 
some cases, perhaps, . . . several hours. " I le testified that 
such a person "would have had enough strength and 
presence of mind to do a great many things including" 
walking twelve to fifteen feet and pulling blinds and 
curtains off the wall. He also testified that such a person 
could walk twelve lo fifteen feet after being shot without 
dropping anv blood on the floor and that it was not pos- 
sible to conclude when the blood started to flow because 
(hat would depend on a number of factors including the 
position of that person's bodv. fie further testified that il 
was possible that a person with this type of wound to a 
lung could have walked another twenty feet, the distance 
from the bedroom to the living room, and inflicted the 
second wound. He testified that "in the absence of any 
extraneous information, vou could say this could be self 
inflicted or inflicted by someone else." He also testified 
that Pease's husband had a .10% blood alcohol content 
which would have affected his judgment. 

At the conclusion of the evidence, the jurv convicted 
Pease of second degree murder and use of a firearm in 
the commission [***38] of murder. 

II. 

"Il is essential in everv prosecution for the commission 
of a homicide that the Commonwealth prove the corpus 
delicti " Lime v. Commonwealth, 219 Va. 509, 514, 248 
S.E.2d 781, 783 (1978). "To establish the corpus delicti 
in a homicide, the Commonwealth must prove the vic- 
tim's death resulted from the criminal act or agency of 
another person." Betaticourt v. Commonwealth, 26 Va. 
App. 363, 373, 494 S.E.2J 873, 878 (1998). As a matter 
of constitutional law, the Due Process Clause protects an 
accused from conviction "except upon proof f*368] 
beyond a reasonable doubt of every fact necessary to 



constitute the crime with which [she] is charged." In re 
Hinship, 397 U.S. 358, 364, 25 L. Ed 2d 368, 90S. Ct. 
1068 (1970). 

No one saw Pease shoot her husband: thus, the 
Commonwealth relied upon circumstantial evidence to 
support the conviction. When a conviction is based en- 
tirely upon circumstantial evidence, we are guided by the 
following standards in our review: 

Well established principles apply to testing the suf- 
ficiency of circumstantial evidence. [The Supreme Court 
has| summarized those principles as follows: 

|***39] ". . . If the proof relied upon by the 
Commonwealth is wholly circumstantial, as it here is. 
then to establish guilt beyond a reasonable doubt all nec- 
essary circumstances proved must be consistent with 
guilt and inconsistent with innocence. Thcv must over- 
come the presumption of innocence and exclude all rea- 
sonable conclusions inconsistent with that of guilt. To 
accomplish that, the chain of necessary circumstances 
must be unbroken and the evidence as a whole must sat- 
isfy the guarded judgment that both the corpus delicti 
and the criminal agency of the accused have been prov ed 
to the exclusion of any other rational hypothesis and to a 
moral certainty. . . ." 

[ * * 285] But, circumstances of suspicion, no mat- 
ter how grave or strong, are not proof of guilt sufficient 
to support a verdict of guilty. The actual commission of 
the crime by the accused must be shown by evidence 
bevond a reasonable doubt to sustain his conviction. 

Clodjeller v. Commonwealth, 218 Va. 619, 623, 238 
S.E.2dS20, 822 (1977) (citations omitted). 

The majority reasons that because the evidence pro- 
vides a reasonable basis from which the jurv could con- 
clude Pease killed her husband, this Court must defer 
1***40] to the jury 's decision. This reasoning, however, 
disregards the prosecutor's obligation to exclude even 
reasonable hypothesis of innocence whenever, as here, a 
conviction is based solely on circumstantial evidence. 
The law is clear: 

|*369| Proof bv circumstantial evidence "is not 
sufficient . . . il l! engenders only a suspicion or even a 
probability of guilt Conviction cannot rest upon conjec- 
ture " Littlejohn v. Commonwealth, 24 Va. App. 401, 
414, 482 S.E.2d 853, 859 (1997) (citing Hyde v. Com- 
monwealth, 217 Va. 950, 955, 234 S.E.2d 74, 78(1977)). 
'"Alt necessary circumstances proved must be consistent 
with guilt and inconsistent with innocence and exclude 
everv reasonable hypothesis of innocence."' Stover v. 
Commonwealth, 222 l a 618, 623, 283 S.E.2d 194, 196 
(1981) (quoting Inge v. Commonwealth, 2/7 Va. 360, 
366, 228 S.E.2d 563, 56 7 (1976)). "When, from the eir- 
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cumstantial evidence, 'it is just as likely, if not more 
likely," that a 'reasonable hypothesis of innocence' ex- 
plains the accused's conduct, the evidence cannot be said 
to rise to the level of proof beyond a reasonable doubt." 
Littlejohn, 24 Va App. at 414, 482 S.R.2dat 859 [***41] 
(quoting Havwood v. Commonwealth, 20 Va. App. 562, 
567-68, 458 $.E.2d 606, 609, 12 Va. Law Rep. 1 (1995)). 
The Commonwealth need not "exclude even possible 
theon or surmise," bul il must exclude those hypotheses 
"which flow from the evidence itself." Cantrell v. Com- 
monwealth. 7 Va App. 269, 289-90, 373 S.E.2d 328, 
338-39, 5 Va. Uiw Rep. 734 (1988) (citations omitted). 

Ik'tancourt, 26 Va App. at 373-74, 494 S.E.2d at 878. 

A jury's verdict founded merely upon a reasonable 
belief that Pease killed her husband is not a sufficient 
basis to meet the standard of proof beyond a reasonable 
doubt. Such a verdict simply means there is some evi- 
dence consistent with her guilt. See Sullivan v. Imusi- 
ana, 508 C.S. 275, 278, 124 1, Ed. 2d 182, 113 S. Ct. 
2078 (1993) (noting that the constitutional standard of 
proof beyond a reasonable doubt is not satisfied by 
"having a jury determine that the defendant is probably 
guilty"). The Supreme Court has "emphasized that proof 
beyond a reasonable doubt has traditionally been re- 
garded as the decisive difference between criminal cul- 
pability and civil liability." Jackson v. Virginia, 443 LIS. 
307, 315, 61 L Ed. 2d 560, 99 S. Ct. 2781 (1979). 
[***42] These principles also are articulated decisions 
as follows: 

|*370] It is well settled in Virginia that to justify 
conviction of a crime, it is not sufficient to create a sus- 
picion or probability of guilt, but the evidence must es- 
tablish the guilt of an accused beyond a reasonable 
doubt. It must exclude every reasonable hypothesis ex- 
cept that of guilt. The guilt of a party is not to be inferred 
because the facts are consistent with his guilt, but they 
must be inconsistent with his innocence. 

Cameron v. Commonwealth, 211 Va 108, 110-11, 175 
S.E.2d 275, 276 (1970) (citations omitted) (emphasis 
added). In short, as here, where "inferences are relied 
upon to establish guilt, they must point to guilt so clearly 
that any other conclusion would be inconsistent there- 
with." Dotsonv. Commonwealth, 171 Va. 514, 518, 199 
S.E. 471. 473 (1938). 

Several investigators and Pease's neighbor testified 
from their notes about statements Pease made to them at 
various times. None of Pease's statements were recorded, 
and Pease gave no written account of the events. In each 
rendition of Pease's statements, however, Pease denied 
shooting her husband and said her husband (***43| 
shot her. Noting that Pease made several statements 
concerning the events and her conduct that ensued, the 



Commonwealth argues in its brief, that the jury could 
reasonably find that Pease contradicted [**286| her- 
self on various things including (l) whether a struggle 
occurred in the kitchen, (ii) her distance from her hus- 
band when he shot her, (iii) whether she heard a shot as 
she ran from the home, (iv) whether she found the bullet 
on the windowsill, and (v) how she received the bum on 
her hand. None of the conflicts, however, excludes 
Pease's story that her husband committed suicide. 

Although the jury is entitled to believe that Pease 
made contradictory statements, Pease's statements con- 
cerning what transpired must be viewed in the context in 
which they were made. The Supreme Court has held that 
"the probative value of [a defendant's] inconsistent 
statements musf be determined in light of the situation in 
which thev were made " Hyde v. Commotrwealth, 217 
Va. 950, 955, 234 S.E.2d 74, 78 (1977). Pease's conflict- 
ing statements unquestionably were [*371] made at a 
time when Pease was in severe pain from the gunshot 
wound. Furthermore, most of the conflicts m the state- 
ments concerned ]***44] matters that are not material 
concerning the identity' of the shooter. 

The evidence proved the events occurred inside a 
mobile home, where the distances are not great Alt- 
hough the evidence proved the bedroom was in disarray, 
no evidence established that Pease caused it or was in the 
bedroom when it occurred. The evidence is consistent 
with her statements that her husband locked himself in 
the bedroom after he removed a wire from the car's dis- 
tributor cap. The evidence further proved that Pease's 
husband had been drinking alcohol and that the room 
where his drink was located was also in disarray. More- 
over, the evidence proved that the distance from the door 
of the bedroom to the kitchen table was only six feet. 
Each of Pease's statements places her between the bed- 
room door and the kitchen when she was shot. The 
Commonwealth's firearms expert testified that the muz- 
zle of the firearm was "at or near contact" with her when 
it was fired. The expert's testimony is not inconsistent 
with Pease's statements that she did not fire the gun. This 
evidence is also consistent with Pease's defense that her 
husband shot her in this area at close range. 

The Commonwealth and the majority opinion make 
j***45] much of the tact that Pease found the third 
bullet and suggest that the jury could find that she placed 
it there. The evidence is undisputed, however, that three 
bullets were discharged from the gun. Although the in- 
vestigators searched the residence, thev did not find it. 
Tellingly, one investigator testified, when asked whether 
he was looking for the bullet or the bullet hole, "well of 
course, we were looking for the bullet hole. You have 
got to find the hole before you can find the bullet." In- 
deed, it is likely the officers failed to find the bullet be- 
cause they were l<x>king for a bullet hole. 
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The evidence proved that the bullet had been re- 
loaded and did not have the usual charge. The bullet was 
a "homemade reload" with a "low load." inus, a forensic 
expert testified |*372] that such a bullet, having an al- 
tered, reduced charge which passed through a body, 
could have struck the structure without penetrating it and 
fallen to the windowsill. The forensic evidence, there- 
fore, does not negate the conclusion that the bullet land- 
ed in the windowsill. Indeed, the forensic expert testified 
that if the gun was shot from the bedroom area door at 
someone in the hallway, the bullet could possibly go 
[***46| to the kitchen window area. Depending on tra- 
jectory, velocity, and the angle of the bullet, the bullet 
could have landed on the windowsill. 

In addition, no evidence explained the red fiber the 
Commonwealth contends was on the bullet. The Com- 
monwealth did not ask the examiners to compare it with 
any other fibers. Moreover, the forensic expert testified 
that he did not know, of his own knowledge, that the 
fiber came from the bullet. The evidence proved, how- 
ever, that the officer who collected the bullet from the 
windowsill put it in a bag that "came from [his] lunch" 
and. thus, mav have exposed the bullet to extraneous 
substances. 

Moreover, the evidence does not conclusively estab- 
lish that the bullet found lodged in the ironing board was 
the bullet that penetrated Pease. The firearms expert tes- 
tified that the bullet that went into the ironing board was 
on a downward trajectory. The evidence established that 
in order for [**287| this to be the bullet that went 
through Pease's abdomen Pease would have had to be 
against the wall when the shot was fired. Given the 
downward trajectory of the bullet, it could also have 
been the bullet that entered Pease's husband's lung. 
Therefore, this evidence [***47| is consistent with the 
forensic evidence that the bullet retrieved from the win- 
dowsill was the bullet that wounded Pease. In view of the 
forensic evidence, the investigators' testimony that they 
thoroughly searched the house for the third bullet rea- 
sonably establishes that they obviously overlooked the 
bullet in the windowsill. 

The Commonwealth also argues that the evidence is 
inconsistent with Pease's assertion that she was not pre- 
sent when her husband was wounded. The Common- 
wealth points to a strand of Pease's hair found in the 
puddle of blood from her |*373] husband's mouth and 
to a foreign DNA substance found on Pease's shoe as 
evidence that Pease was present when her husband was 
shot. Although the evidence established that one blond 
hair that had been forcibly removed from Pease's head 
whs in a puddle of blood near her husband's mouth, an 
expert in hair and natural fiber examination testified that 
it was possible the hair could have been removed in 
combing. Only one strand of hair was found. The expert 



testified it was unhkelv that only one strand of hair could 
have been forceably pulled from a person's head by an- 
other person, The expert also testified that this hair could 
have been f***48] transported from the husband's 
clothes. Furthermore. Pease's hair would likelv be found 
at any place in her own residence. 

A forensic expert in DNA testing testified that DNA 
material, consisting of blood and some other material, 
was found on Pease's left shoe. lie explained that "the 
major profile [of the DNA found in the blood] was con- 
sistent with . . . Pease." There were also regions of DNA 
with genetic material inconsistent with Pease's DNA. 
The DNA material in these regions could have been in- 
dicative of a small amount of blood or saliva, sweat, or 
some other bodiJv fluid. Although the expert could not 
rule out Pease's husband as a possible contributor, the 
DNA was also found in one out of seven people of the 
Caucasian population in that region. More importantly, 
the expert could not identify when the DNA material was 
deposited. Therefore, neither piece of evidence estab- 
lishes that Pease was present when her husband was 
wounded. This evidence was merely indicative of the 
fact she lived in the residence. 

The Commonwealth argues that the jury could reject 
Pease's hypothesis that her husband shot her and then 
shot himself. It argues that her husband had told his 
co-worker that [***49] he believed Pease was having 
an extra-marital affair, that Pease was unsympathetic 
after her husband's death, and that Pease had a financial 
motive to kill her husband. 

Although the record contains extensive testimony 
about forensics, the evidence fails to disprove the hy- 
pothesis that Pease's husband was the shooter. A large 
amount of testimony ]*374] centered on where the 
shots were fired and whether the location of the bullets 
matched Pease's account of what had transpired. The 
assistant chief medical examiner testified that it was cer- 
tainly possible for Pease's husband to inflict both wounds 
to himself. He testified that after the first lung shot, a 
person could live "at least a few minutes, probably sev- 
eral minutes . . . and in some cases, perhaps, . . . several 
hours." lie testified that Pease's husband "would have 
had enough strength and presence of mind to do a great 
many things including" walking into the bedroom and 
pulling blinds and curtains off the wall. Moreover, he 
also testified that Pease's husband's intake of alcohol 
would have affected his judgment. 

He further opined that it was also possible that 
Pease's husband could have walked from the bedroom to 
the living room, which [***50] is immediately adjacent 
to the kitchen area, and inflicted the second wound. All- 
hough he did not know whether it happened, he testified 
that it was possible for a person to walk twelve to fifteen 
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feet after being shot without dropping any blood on the 
floor. According to the assistant chief medical examiner, 
it was |ust as reasonable as not to believe that Pease's 
husband walked down the hallway without depositing 
blood, pulled the blinds from the window, and shot him- 
self in the heart. 

I * * 288 1 The Commonwealth argues that because 
there was blood on Pease's husband's hands, he could not 
have handled the gun to fire the second shot to his heart 
which an expert explained would have been immediately 
incapacitating. A blood stain and spatter expert ex- 
plained, however, that the shots to Pease's husband 
would not necessarily cause blood to spray from the 
wound. The experts also testified that the blood on 
Pease's husband's hands could have come from coughing 
blood from his nose and mouth. Although there was evi- 
dence that Pease's husband could have been carrying, in 
one hand against his wound, the woman's underpants that 
were found by his body, no evidence ruled out the rea- 
sonable possibility that j***51| Pease's husband had 
blood on the hand carrying the woman's underpants and 
no blood on the other hand carrying the gun. 

f*375] The evidence revealed that no blood from 
the heart shot had flowed down toward Pease's husband's 
jeans but a small amount of the blood had flowed across 
his back as he lay on the floor. Contraiy to the blood 
spatter expert's opinion that there was no indication 
Pease's husband had been upright when the shot to his 
heart was fired, the assistant chief medical examiner tes- 
tified that Pease's husband could have been standing but 
the blood began flowing after he was on his side. He also 
opined that Pease's husband could have been standing 
when the shot to his lung was fired and that it was not 
necessary for him to have been against anv surface for 
the hullet to have remained lodged in his back. In short, 
the evidence did not negate the hypothesis that Pease's 
husband fired the second shot and that he committed 
suicide. 

Although the Commonwealth argues that the jury 
could infer that Pease had a motive to kill from the hus- 
band's belief that Pease was having an affair, no evidence 
in this record establishes the truth of the husband's sup- 
position. The testimony by the co-worker [***52| of 
Pease's husband gives an indication, however, of the 
husband's beliefs and his state of mind. Indeed, the tes- 
timony reveals that several hours before the shooting the 
husband was "not himself," appeared to the co-worker to 
be angry , and expressed the view that "something was 
going to happen real soon." The evidence further proved 
the husband drank enough alcohol to affect his judgment 
after he left work that morning. He also disabled Pease's 
car, as his friend suggested, and disabled the telephone in 
the home. This evidence tends to prove that Pease's hus- 



band had a motive to initiate what transpired in the Pease 
home on November 18, 1993. 

Investigator Parker testified that Pease was present 
when investigators interviewed the deputy chief medical 
examiner regarding the incident. When the investigators 
asked the medical examiner whether Pease's husband had 
been in pain after the first shot. Pease said "a lot." An- 
other investigator testified that he was present when 
Pease viewed the pictures of her house and her deceased 
husband. He said Pease |*376| laughed when she saw 
the pictures, and another witness stated that Pease "was 
giggling and laughing and pointing at them and making 
notes on [***53] a paper." Although these were matters 
the jury could consider, they indicated only inappropriate 
reactions after the fact and are not inconsistent with the 
conclusion that her husband shot her. 

The Commonwealth also notes that Pease's neighbor 
testified that while Pease was in his home waiting for the 
emergency response team, he overheard part of the con- 
versation she was having with his wife. He testified that 
Pease was telling his wife about "some problems she had 
been having." After discussing the need to have someone 
get her children, Pease then "leaned back in the chair" 
and said "1 either done or did it all for [my children]." 
Although the Commonwealth argues that the jury could 
have concluded that Pease's statement w as incriminating. 
Pease's neighbor's testimony clearly indicates that he 
heard only part of the conversation. The evidence fails to 
reveal the entire context in which Pease's statement was 
made. Pease's comment could reasonably relate to the 
discussion she was having with her neighbor's wife about 
her marital problems Indeed, Pease later told the inves- 
tigators she and her husband had argued for weeks about 
their children and her husband's failure to provide 
"enough j***54| [**289] moncv to run the house- 
hold." Thus, this evidence is also not inconsistent with 
the hypothesis that her husband shot her Where the facts 
are "equally susceptible of two interpretations, one of 
which is consistent with the innocence of the accused, 
the jury cannot arbitrarily adopt the interpretation which 
incriminates [the accused]." Afassie v. Commonwealth, 
140 la. 557, 56-1, 125 S.E. 146, 148 (1924 l 

A witness from the Social Security Administration 
testified that as a result of Pease's husband's death Pease 
would receive $ 718 a month until her youngest daughter 
was age 16 and her two children would received $ 718 a 
month until they were age 18. No evidence proved, 
however, that Pease knew that she would receive this 
amount of social security benefits as a result of her hus- 
band's death. Without additional speculation, this evi- 
dence does not aid the Commonwealth's theory [*377] 
that Pease wanted to kill her husband to advance her 
personal financial gain. 
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Viewed in the light most favorable to the Common- 
wealth, the evidence does not exclude the reasonable 
hypothesis that Pease's husband shot her and himself. 
The forensic evidence does not exclude that reasonable 
hypothesis. |***55] The close contact nature of the 
shots is consistent with that hypothesis. "The doctrine |is 
long-standingj that where the evidence leaves it indefi- 
nite which of several hypotheses is true, or establishes 
only some finite probability in favor of one hypothesis, 
such evidence cannot amount to proof, however great the 
probability may be." Massie, 140 Va. at 565, 125 S.E. at 



148 (citing Johnson 's Case, 70 Va. (29 Gratt.) 796, 817 
(1878)). In view of the significant, substantial evidence 
of suicide, the jury could not have inferred beyond a 
reasonable doubt from the evidence that Pease killed her 
husband. As in this case, convictions cannot be based on 
"speculation and surmise." Lane, 219 Va. at 515, 248 
S.E.2d at 784. Because the Commonwealth failed to ex- 
clude Pease's hypothesis of innocence, and all circum- 
stantial evidence is not consistent with guilt, I would 
hold the evidence was insufficient to prove Pease's guilt 
beyond a reasonable doubt. 
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